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MODIFYING THE HONORARIA PROHIBITION 
FOR FEDERAL EMPLOYEES 

THURSDAY, FEBRUARY 7, 1991 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON ADMINISTRATIVE LAW 

AND GOVERNMENTAL RELATIONS, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The subcommittee met, pursuant to notice, at 10:05 a.m., in room 

2226,   Raybum   House   Office   Building,   Hon.   Barney   Frank 
(chairman of the subcommittee) presiding. 

Present:  Representatives  Barney  Frank,  Romano  L.  Mazzoli, 
John F. Reed, George W. Gekas, Steven Schiff, and Jim Ramstad. 

Also present: Roy A. Dye, legislative specialist; David A. Naimon, 
assistant counsel; C3mthia Blackston, chief clerk; Charles E. Kern 
and Raymond V. Smietanka, minority counsels. 

OPENING STATEMENT OF CHAIRMAN FRANK 
Mr. FRANK. The hearing of the Subcommittee on Administrative 

Law £md Governmental Relations will now come to order. 
This is a hearing which we have convened as early as it was pos- 

sible for us to do so. We would have had it on Tuesday but the full 
committee had a meeting. 

[The bUls, H.R. 325, H.R. 109, H.R. 414, and H.R. 474, follow:] 

(1) 



102D CONGRESS 
IST SESSION H. R. 325 

To amend the Ethics in Qovemment Act of 1978 «ith respect to the prohibition 
on acceptance of honoraria. 

m THE HOUSE OF REPRESENTATIVES 

JAMJABY 3, 1991 

Mr. FBANK introduced the follon'ing bill; which was referred jointly to the Com- 
mittees on House Administration, the Judiciary, Post Office and Civil Serv- 
ice, and Armed Services 

A BILL 
To amend the Ethics in Government Act of 1978 with respect 

to the prohibition on acceptance of honoraria. 

1 Be it enacted by the Senate and House of Representa- 

2 titxs of the United States of America in Congress assembled, 

3 That section 501(b) of the Ethics in Government Act of 

4 1978, as amended by the Ethics Reform Act of 1989 and 

5 Public Law 101-280, is amended— 

6 (1) by striking "An individual" and inserting "(1) 

7 Except as provided in paragraph (2), an individual"; 

8 and 

9 (2) by adding at the end the following new para- 

10          graph: 



s 
1 "(2KA) In the case of an officer or employee described 

2 in subparagraph (B), paragraph (1) shall not apply to an hon- 

3 orarium paid to such indixidual for an appearance, a speech, 

4 or an article published in a bona Tide publication if— 

5 "(i) the subject of the appearance, speech, or arti- 

6 cle and the reason for which the honorarium is paid is 

7 unrelated to that individual's official duties or status as 

6 such officer or employee; and 

9 "(ii) the party offering the honorarium has no in- 

10 terests that may be substantially affected by the per- 

il formance or nonperformance of that individual's official 

12 duties. 

IS "(B) The officers and employees to whom subparagraph 

14 (A) applies are any officer or employee other than— 

15 "(i) a Member, 

16 "(ii) subject to clause (iii), an officer appointed to 

17 his or her position by the President, by and with the 

18 advice and consent of the Senate, and 

19 "(iii) in the case of commissioned officers of the 

20 uniformed services, a commissioned officer who is serv- 

21 ing in a grade or rank for which the pay grade is grade 

22 0-7 or above. 

23 "(C) A report on the acceptance of any honorarium 

24 under subparagraph (A) shall be filed in accordance with 

•HR nt IH 
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1 rules and regulations established by each supervising ethics 

2 office under section 107 of this Act. 

S "(D) The amount of any honorarium accepted under 

4 subparagraph (A) shall not exceed the usual and customary 

5 fee for the services for which the honorarium is paid, up to a 

6 maximum of $2,000.". 

o 

•HRS2S IH 



102D CONGRESS 
1ST SESSION H. R. 109 

To amend the proviiion of the Ethics in Qovenunent Act of 1978 prohibiting the 
acceptance of honoraria in order to create an exception for honoraria paid for 
reaaona unrelated to the recipient's duties or position. 

IN THE HOUSE OF REPRESENTATIVES 

JANUABY 3, 1991 

Mr. IfORBLLA introduced the following bill; which was referred jointly to the 
Committees on Post Office and Civil Service, the Judiciary, and House Ad- 
ministration 

A BILL 
To amend the provision of the Ethics in Government Act of 

1978 prohibiting the acceptance of honoraria in order to 

create an exception for honoraria paid for reasons unrelated 

to the recipient's duties or position. 

1 Be it enacted by the Senate and House of Representa- 

2 tines of the United States of America in Congress assembled, 

3 That (a) section 501(b) of the Ethics in Government Act of 

4 1978, as amended by section 601(a) of the Ethics Reform 

5 Act of 1989 (103 Stat. 1760), is amended— 

6 (1) by striking "An" and inserting "(1) An"; 

7 (2) by striking "employee." and inserting "em- 

8 ployee, except as provided in paragraph (2)."; and 
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2 

1 (3) by adding at the end the following: 

2 "(2) Paragraph (1) shall not apply to the receipt of an 

3 honorarium by an individual (excluding any indi\ddual who is 

4 a Member if— 

5 "(A) the subject of the speech or article, or the 

6 reason for the appearance, for which the honorarium is 

7 paid, is unrelated to the official duties of the individ- 

8 ual's office or position; and 

9 "(B) the honorarium is not otherwise paid because 

10 the individual holds such office or position.". 

11 (b) The amendment made by subsection (a) shall be ef- 

12 fective as of January 1, 1991. 

o 

•HR IM IH 



I02D CONGRESS 
IST SESSION H.R.414 

To tmrnd irrtion SOI o( the Ethics in Government Act of 1978 with respect to 
the prohibition on honoririt. 

m THE HOUSE OF REPRESENTATIVES 

JANVABY 3, 1991 

Mr. RHODES introduced the following bill; which wu referred jointly to the Com- 
mittees on House Administration, Post Office and Ci>i] Service, and the 
Judiciary 

A BILL 
To amend section 501 of the Ethics in Qovenunent Act of 1978 

i^-ith respect to the prohibition on honoraria. 

1 Be it enacted by the Senate and House of Represenla- 

2 titxs of the United Stales of America in Congress assembled, 

S That section 501(b) of the Ethics in Government Act of 

4 1978, as amended by the Ethics Reform Act of 1989 and 

5 Public Law 101-280, is amended— 

6 (1) by striking "An individual" and inserting "(1) 

7 Except as provided in paragraph (2), an indiAndual"; 

8 and 

9 (2) by adding at the end the follo\«-ing new para- 

10         graph: 
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2 

1 "(2KA) In the case of tn ofHcer or employee described 

2 in subparagraph (B), paragraph (1) shall not apply to an hon- 

3 orarium paid to such indindual for an appearance, a speech, 

4 or an article published in a bona fide publication if— 

5 "(i) the subject of the appearance, speech, or arti- 

6 cle and the reason for which the honorarium is paid is 

7 unrelated to that individual's official duties or status as 

8 such officer or employee; and 

9 "(ii) the party offering the honorarium has no in- 

10 terests that may be substantially affected by the per- 

11 formance or nonperformance of that individual's official 

12 duties. 

13 "(B) The officers and employees to whom subparagraph 

14 (A) applies are any officer or employee other than a Member 

15 and other than a noncareer officer or employee whose rate of 

16 basic pay is equal to or greater than the annual rate of basic 

17 pay in effect for grade GS-16 of the General Schedule under 

18 section 5332 of title 5, United Sutes Code. 

19 "(O A report on the acceptance of any honorarium 

20 under subparagraph (A) shall be filed in accordance with 

21 rules and regulations established by each supervising ethics 

22 office under section 107 of this Act. 

23 "(D) The amount of any honorarium accepted under 

24 subparagraph (A) shall not exceed the usual and customary 

•HR 414 IB 
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8 

1 fee for the semces for which the honorarium is paid, up to a 

2 maximum of $2,000.". 

o 

•HR <i4 n 
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102D CONGRESS 
iBT SESSION H. R. 474 

To amend title V of the Ethici in Qovenunent Act of 1978 and the Rules of the 
House of Representatives to allow speeches, appearances, and articles by 
officers and employees of the United Sutes if unrelated to that individual's 
official duties or status. 

m THE HOUSE OF REPRESENTATIVES 

JANUABY 10, 1991 

Mr. HANSEN (for himself, Mrs. BBNTLET, Mr. WILSON, Mr. LAOOUAISINO, and 
Mr. BATBUAN) introduced the following bill; which «-as referred jointly to 
the Committees on House Adminittration, Post Office and Civil Service, the 
Judiciary, and Rules 

A BILL 
To amend title V of the Ethics m Government Act of 1978 and 

the Rules of the House of Representatives to allow speech- 

es, appearances, and articles by officers and employees of 

the United States if unrelated to that individual's official 

duties or status. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United Slates of America in Congress assembled, 

3 SECTION 1. DEHNITION OF HONORARIUM IN TITLE V OF THE 

4 ETHICS IN GOVERNMENT ACT OF 1978. 

5 Section 505(3) of the Ethics in Government Act of 1978 

6 is amended by inserting ^before the period the following: 
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1 ", and in the case of an officer or employee, excluding any 

2 amount which is paid for an appearance, speech, or article 

3 unrelated to that ndividual's official duties or status as an 

4 officer or employee.". 

5 SEC 2. DEFINITION OF HONORARIUM IN RULE XLVII OF THE 

6 RULES OF THE HOUSE OF REPRESENTATIVES. 

7 Clause 3(c) of rule XLVII of the Rules of the House of 

8 Representatives is amended by inserting before the period the 

9 following: ", and in the case of an officer or employee, ex- 

10 eluding-any.amount which is paid for an appearance, speech, 

11 or article unrelated to that individual's official duties or status 

12 as an officer or employee". 

13 SEC 3. EFFECTIVE DATE. 

14 The amendments made by this Act shall take effect on 

15 January 1, 1991. 

o 

•HR 474 IB 
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Mr. FRANK. The Congress, in 1989, enacted legislation, much of 
which was very well intended, but which had a provision that I 
don't think was intended by very many people. That provision had 
the effect of preventing employees of the Feideral Government, leg- 
islative, executive, judicial or any hybrid combination thereof, from 
writing articles or giving lectures outside of their regular work. 

Now, obviously, none of us is for an3^hing that would detract 
from the obligation of every Federal employee to work every 
minute of the time for which he or she is paid. That is not at issue 
here. We are talking here only about things that people do on their 
own time after they have unarguably satisfied every commitment 
they have to the Federal Government. This is not a case where 
there is any competition between the duties of the employee to the 
Federal Government and their other activities. We're talking 
purely about other activities. 

What happened was we decided to legislate so that House Mem- 
bers in particular would be specifically restricted from activities 
which went under the heading of honoraria. We swept all other 
Federal employees in under that restriction. I am convinced, from 
having conversations with the people who were involved in the 
drafting, that they were not aware at the time of the effects of 
what they were doing; that is, passing the antihonoraria provision 
under the blanket of Federal employees and running that together 
with the existing definition of honoraria meant a much greater 
degree of restriction than anyone intended. We intended it for our- 
selves but not for other people. 

I believe there is pretty wide agreement that the effect of this is 
unfair to Federal employees who, in my judgment—and I do not 
claim to speak, unfortunately, for a consensus here—have been the 
victims of far too much unfairness in the past 10 years anyway. I 
wish this was simply adding insult to injury, but this adds not only 
insult to injury but insult and injury to injury and insult. There is 
no need for us to do this whatsoever. So I believe we have a strong 
consensus. 

This subcommittee has jurisdiction over this, and the post-em- 
ployment restrictions were, in fact, worked out largely in this sub- 
committee and in the Governmental Affairs Committee on the 
other side. That was vetoed by the President. Much of what we did 
survived in the 1989 act. These honoraria provisions never had sub- 
committee and full committee consideration. It makes the point 
that while subcommittee and committee consideration can some- 
times be a nuisance, it can also, I think, more often be a useful 
guard against improper and excessively hasty legislation. That's 
what happened here. 

I understand the reasons why it was done as it was done, and I 
have no criticism of them. But that's what happened. 

We tried to fix it late last year, when it came to my attention 
through a letter from a constituent who had suddenly been told 
about these restrictions. It became fairly clear that most of us 
thought it should be changed, but a dispute eventuated over who 
should be exempt and who should not be. There were some people 
who felt that we should exempt people who were paid at a grade 15 
level and below, and others felt we shouldn't. 
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When you try to do something late in the session, through some- 
what unusual procedures, the entire Congress becomes like the 
Senate, which is not on the whole a desirable goal, it seems to me, 
because you end up in a situation where if anybody is mad at any- 
thing, nothing happens. The Senate can function that way, but the 
entire Government cannot. So we were late in the year and we 
were in a situation where we needed virtual unanimity to do any- 
thing, and we didn't get it. So that's why we're back here. 

It is my intention, in having called this hearing as quickly as 
possible, to hold a markup on this bill early in the year, fairly 
shortly after we come back. We are talking about employees who 
are currently under a restriction, which seems to many of us 
unfair. We will do what we can. 

I know there's an injunction pending. That's up to the courts. 
Whatever happens in the courts, it seems to us, one way or the 
other, it is our obligation as the legislative body that enacted this 
to correct what seems to be a mistake. 

I would then just say two other things which will take a little 
time now but are in the hope of saving time. I confess to a less 
than perfect personality, and one of my faults is that I have 
become one of the most impatient human beings in America, which 
on the whole I think probably saves me a lot of time. Please, when 
you testify, don't thank us and don't explain the bill to us. We 
know all that. We know you're grateful to us and we appreciate 
that. But let's get to the substance. In particular, I would tell you 
that I do not think you will have to spend a lot of your time docu- 
menting the unfairness of this. You're obviously entitled to do that, 
but I think we've got pretty good agreement on that. 

There are two particular points of some controversy. I particular- 
ly invite your guidance on these, although you're obviously free to 
discuss whatever you want. One is the level at which we put this. 
Are we exempting any higher level of employees? Who gets covered 
by the exemption and who doesn't? 

Second, the conflict of interest provisions. Obviously, nobody 
wants to have a situation where a high level regulator in a particu- 
lar agency is giving speeches over breakfast to an association of 
those he or she regulates for a couple of thousand dollars. So we 
have to have some form of restrictions. On the other hand, I'm in- 
clined to believe the conflict of interest restriction which I have in- 
cluded in the draft of the bill may go too far, where it says that 
people basically can't talk for money or write for money outside 
about the things they do inside. That may go too far. So I invite 
your help, both as to the level and as to the conflict of interest 
situations. 

I want to pay my respects to the people in the Office of Govern- 
ment Ethics, who are here. Mr. Potts, he and his staff, have been 
very cooperative with us. I look forward to a very cooperative rela- 
tionship with them in developing this bill—and knowing that they 
are there helps us also when administering the bill. So these are 
my comments. I appreciate your interest. 

Mr. Gekas. 
Mr. GEKAS. I'm not going to waste time saying "thank you, Mr. 

Chairman." 
Mr. FRANK. I wouldn't believe you anyway. 
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[Laughter.] 
Mr. GEKAS. Or that it's good to be here, or I'm looking forward to 

the content of the hearing. I'm not going to say any of that. 
I am going to say that I come to this initial forum in my appear- 

ance before the subcommittee with a proverbial set of mixed feel- 
ings. I do believe there are instances that can be provable that 
Members of Congress, lawmakers, could engage in the receipt of 
honoraria under the old law and not be subject to the indictment of 
conflicts of interest. Yet we ban the honoraria, blanket, across the 
board, for lawmakers and for others on the theory and on the prac- 
tice that the appearance, insofar as lawmakers are concerned, is 
enough to allow us to take the drastic step—drastic in the eyes of 
some—of removing honoraria from the face of the Earth. 

I'm not so sure that we can craft a bill that will be able to deter- 
mine what exceptions we are going to be able to accommodate in 
the overall problem of honoraria and appearances of conflicts of in- 
terest. But I must add that criterion, in my own judgment, in my 
own investigation and analysis of this bill, the appearance of con- 
flict of interest. If the exemptions we're going to be able to fashion 
would be able to withstand my personal test of appearances of con- 
flict, I will support the bill. If I have some qualms, of course, I will 
make it clear, without sajdng "thank you, Mr. Chairman," as to 
my feelings on that. 

With that, I will begin with a rare circumstance in my life, and 
that is an open mind. Thank you very much. 

[The prepared statement of Mr. Gekas follows:] 
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REMARKS OF THE HONORABLE GEORGE GEKAS 

ADMINISTRATIVE lAH SUBCOMMITTEE HEARING 

ON HONORARIA LEGISLATION 

FEBRUARY 7, 1991 

Modification of the prohibition against the acceptance of 

honoraria by government employees contained in the Ethics Reform 

Act is a matter which we should examine very carefully.  The 

action we take will apply to virtually every civilian employee of 

the United States government, and, according to OPH, there were 

3,496,573 Of these as of May 1990.  It also applies to over 2 

million men and women serving this nation in active military 

service.  Each one of these individuals is presumably capable of 

making an appearance, giving a speech or writing an article for 

which he or she might receive an honorarium were it not for the 

Ethics Reform Act amendments to the Ethics in Government Act of 

1978. 

It is manifest to virtually everyone, including those 

charged with enforcing this prohibition, that the scope of the 

ban on honoraria which became effective on January 1, of this 

year is too sweeping.  The horror stories abound, and we have all 

heard them.  He are also reminded that some excellent work, for 

which they were hopefully well compensated, was once turned out 

by a couple of U.S. Customs Service employees named Nathaniel 

Hawthorne and Herman Melville, a pair of diplomats named 
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Washington Irving and William Dean Howells, Bret Harte of the 

U.S. Mint and Walt Whitnan of the Indian Bureau and the 

Department of Justice. 

We most emphatically do not wish, however, to open the door 

to 2ibuses which will Injure the Integrity of the government of 

the United States.  In my view, drawing the line to allow 

remuneration if the subject of an appearance, speech, or article 

by a government employee and the reason for which it is paid are 

unrelated to that individual's official duties or status as such 

officer or employee seems a good place to start.  Whether there 

should be an additional standard providing that the party 

offering the honorarium must have no Interest that may be 

substantially affected by the performance or non-performance of 

the recipient's official duties is something we should look into. 

And whether there should be classes other than Members of 

Congress to which the exception to the ban should not apply is a 

further important question for us to decide. 

Mr. Chairman, I join you this morning in welcoming the 

witnesses and await their testimony with interest. 
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Mr. FRANK. We are joined by two of our freshmen colleagues, 
Mr. Reed and Mr. Ramstad. Do either of you have opening 
statements? 

Mr. REED. Since you have forbidden us to say nice things, I will 
say nothing. 

Mr. FRANK. Good. Thank you. 
Mr. Ramstad. 
Mr. RAMSTAD. I'll use the same discretion, Mr. Chairman. 
Mr. FRANK. I appreciate it. 
We will begin with two of our colleagues who have been especial- 

ly interested in this, who represent Federal employees quite well, 
and who are particularly concerned about the unfairness aspect, as 
they have been about trying to improve working conditions for Fed- 
eral employees in general. We welcome Mr. Hoyer and Mrs. Mor- 
ella, our colleagues from Maryland. 

Mrs. Morella, why don't you begin. 

STATEMENT OF HON. CONSTANCE A. MORELLA. A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF MARYLAND 
Mrs. MOREIXA. Thank you. I appreciate, Mr. Chairman, your in- 

terest in this issue, and the fact that you have assigned this meet- 
ing to be so early in our session. I appreciate that very much. Mr. 
Gekas, I appreciate your open mind, which I find you often have, 
and welcome our two new Members to the committee, too. 

It is a pleasure to testify before this Subcommittee on Adminis- 
trative Law and Governmental Relations with regard to the hono- 
raria ban. 

I had a similar bill that I introduced at the end of the last ses- 
sion, when again, hearing from constituents, I learned that there 
was something that I did not believe Congress intended when we 
passed our ethics in government bill. The act that we did pass, 
while prohibiting Members of Congress from accepting honoraria is 
understandable, the broad blanket ban prohibiting all Federal em- 
ployees from accepting any form of honoraria is not. 

"The intent of the bill that I have in, which is very similar to 
yours, Mr. Chairmsm, H.R. 109, amends the Ethics in Government 
Act of 1978, as amended by our Ethics Reform Act of 1989. It lifts 
the honoraria ban from employees who are full-time career, civil 
servants, but retains it for Members of Congress and noncareer of- 
ficers compensated at a rate in excess of the so-called above GS-15 
category of the general schedule. It would also exempt from the 
honoraria ban employees of Members of Congress. 

This measure restores former law by exempting honorarium pay- 
ments made to Federal career employees for speeches, appearances, 
articles and writings which are unrelated to one's Federal employ- 
ment. I believe that was the intent of Congress. Technical amend- 
ments may be necessary to the bill, but that's basically what it's 
intended to do. 

The bill is written to be effective retroactively to January 1, 
1991. There may be, for example, a case in which a Federal em- 
ployee had an article for publication accepted in November 1990; a 
check for $25, let's say, was issued in the third week of December, 
deposited on a Friday evening, December 28. It may or may not 
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clear in 1990. If it cleared in 1991, it would be considered income 
for 1991 and the Federal employee could be subject to a $10,000 
fine. Without passage of legislation of this nature, that would be 
the case. Or another example may be an article submitted in May 
1990 that was not published until January 1991, when the payment 
being made would come when published. 

I also know of Federal employees who continue to write despite 
the new ban, but are putting publication of their works on hold 
until they hope that we resolve this issue, which I think needs to 
be done. 

The courts have ruled that there is no ban against writing, pub- 
lishing or appearing. Simply, the ban is against accepting honorar- 
ia. Honoraria, which could have been accepted, must then be do- 
nated by the payor. The author/performer must write or perform 
for free. Private sector writers and performers are unintentionally 
hindered in marketing their respective works when publishers and 
producers can procure similar products for free. 

I have also heard that authors and performers who do not accept 
payments are shunned by their colleagues who expect to be paid 
because of the appearance that publishers or producers would bene- 
fit if they didn't need to pay their contributors. Some publications 
will not even consider printing an article unless a payment is 
made. Therefore, Federal employees would not even have the op- 
portunity to have their work considered for publication. 

I have given a lot of these little examples but, in short, the hono- 
rarium ban dictates that Federal employees who moonlight as au- 
thors and performers must work for nothing, often to their person- 
al or professional detriment. 

Many Federal employees accepted honoraria to supplement their 
income, which as we know is, on average, about 28 percent below 
salaries in the private sector. Many accept honoraria because it is 
a form of recognition for a particular talent, avocation or interest 
that they have. It has been suggested that if the honoraria ban is 
not amended, it would discourage Federal employees from contrib- 
uting in many spheres and prevent them from being involved in 
the exchange of ideas. 

We know, Mr. Chairman, and members of the subcommittee, 
that really, for decades, we have shackled Federal employees from 
participating in politics on their own time by imposing the ambigu- 
ous and convoluted provisions of the Hatch Act. And now again we 
are discouraging Federal employees from being creative on their 
own time and not as it relates to what they do professionally. 

Essentially, we are sending a message to the public: If you are 
creative on your own time, don't join the Federal Government. If 
you are creative and a Federal employee, leave. 

You know, as somebody who used to teach English, someone 
wrote an article that brought to mind the fact that we might not 
have had some of our great American literature had we had this 
ban in place. For example, can you imagine what would happen if 
Walt Whitman held his work for a favorable court decision, or for 
Congress to amend the present legislation? Walt Whitman was a 
Justice Department employee and he worked under seven Attor- 
neys General. 
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"Moby Dick" might not be on the required reading list for high 
school students because Herman Melville, who worked at the Cus- 
toms Service, would not have been able to publish it today and 
accept an honorarium. We have examples of Bret Harte and Na- 
thaniel Hawthorne who worked for Customs. William Dean How- 
ells and Washington Irving were members of the diplomatic corps. 
It could go on with other very distinguished Federal employees 
who have edso contributed their talents in other ways. 

I am dismayed when I think of many Federal employees who 
were recruited to their positions because of their expertise, talent 
and publications. And they were encouraged to continue these pas- 
times. Now the rules of the game have been changed and a creative 
pastime for pay—a democratic and capitalistic idea—is denied to 
the very people who are responsible for keeping our country in 
good working order. 

An attempt by the Office of Government Ethics to clarify the law 
will become a maze. The 10-page explanation, with a request for 
comment published in the Federal Register, gave some interesting 
examples of what is permitted and what is not. Many of you have 
seen it—I know our chairman has and members of the commit- 
tee—and there is also a precis in the Federal Times. If any of you 
do need it, we can get copies for you. 

Some other real examples which have come to my attention are, 
for example, a Federal employee who is an ordained minister can 
perform marriage ceremonies at the church because he or she has 
a contract with the church. But, that person cannot accept any re- 
muneration if a couple, who are not members of the church, wants 
the minister to perform the ceremony. It makes no sense. 

A Federal employee can grow prize-winning roses and sell them, 
but cannot receive an honorarium for writing an article on growing 
roses, but can be paid for writing a book on roses. A GS-3 with a 
beautiful voice cannot accept a $10 honoraria for performing at a 
fundraiser for a nonpolitical organization because that would be an 
appearance. 

I am pointing out there are so many ambiguities and inconsisten- 
cies. Mr. Gekas, you know, is a very talented piano player, and if 
he were a Federal employee  

Mr. GEKAS. Nobody would ever pay me. 
[Laughter.] 
Mrs. MoRELLA. I have heard you, and I would, if that was the 

situation. 
I am sure, Mr. Chairman, if the honoraria ban stands, we will 

have to appropriate additional money to agencies for their ethics 
officials and to the Office of Government Ethics to monitor each 
case and make a determination. 

Currently, the Federal Government is experiencing difficulty, as 
we all know, in recruiting and retaining highly qualified and effec- 
tive employees. Under these circumstances, Congress should not re- 
strict Federal employees from pursuing creative activities totally 
outside the scope of their jobs that do not represent a conflict of 
interest. 

I look forward to working very closely with you, Mr. Chairman, 
and your committee on this issue. I hope that there will be a uni- 
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fied effort in Congress to lift this inequitable ban as soon as 
possible. 

Again, with the committee meeting that you're having today on 
your legislation, and with my colleagues' support and others, this 
certainly indicates we're on the right track to equity. I thank you 
very much. 

Mr. FRANK. Thank you. 
[The prepared statement of Mrs. Morella follows:] 

CONSTANCE A. MORELLA 

K)Si OFr«( MM} cnm SMrMI 

tcHNCi vta. AMO noMOioc* 

tUICt COMHimt ON AGMC CongxtM of tfie iNntteb S^tatti 
l^ovM of Beprmentatibm 

TESTIMONY Of 
CONSTANCE A. HORELLA 

before the 
SUBCOMMITTEE ON ADMINISTRATIVE t GOVERNMENTAL RELATIONS 

on H.R. 109 
FEBRUARY 7, 1991 

Mr. Chalriaan, thank you for Inviting ae to testify before 
the SubcoBnlttee on Adainlstratlve lav and Governsental Relations 
In regard to the honoraria ban. 

As you nay recall, Mr. Chalraan, I Introduced a slallar 
b111 last tern, after receiving aany letters of concern froa 
federal enployees.  While prohibiting Members of Congress froa 
accepting honoraria Is understandable, the broad, blanket ban 
prohibiting all federal eaployees froa accepting any fora of 
honoraria Is not.  My bill this tern, H.R. 109, aaends the Ethics 
In Governaent Act of 1978 as aaended by the Ethics Refora Act of 
1989; It lifts the honoraria ban froa eaployees Hho are full-tlae 
career, civil servants but retains It for Henbers of Congress, 
and non-career officers coapensated at a rate In excess of the 
'above GS-15* category of the General Schedule.  This aeasure 
restores foraer law by exeapting honorarlua payaents aade to 
federal career eaployees for speeches, appearances, articles and 
writings which are unrelated to one's federal eaployaent. 

The bill Is written to be effective retroactively to 
January 1, 1991.  There aay be, for exaaple, a case In which a 
federal eaployee had an article for publication accepted in 
Noveaber, 1990; the check for $25 was Issued In the third week of 
Deceaber, deposited on Friday evening, Oeceaber 28.  That check 
aay or aay not clear in 1990.  If It cleared In 1991, it would be 
considered Incoae for 1991 and the federal eaployee could be 
subject to a {10,000 fine, without passage of ay bill.  Or take 
an exaaple of an article subaitted In May 1990, but not published 
until January 1991, with payaent being aade when published. 

I know of federal eaployees who continue to write 
despite the new ban but who are putting publication of their 
works on 'hold* until this Issue Is resolved.  The courts have 
ruled that there Is no ban against writing, publishing or 
appearing.  Slaply, the ban is against accepting honorarlua. 
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Honoraria which could have been accepted aust then be donated by 
the payor; the author/performer nust write or perforn for free. 
Private sector writers and performers are unintentionally 
hindered in marketing their respective works when publishers and 
producers can procure similar products for free.  I have heard 
that authors and performers who do not accept payment are shunned 
by their colleagues who expect to be paid because of the 
appearance that publishers or producers would benefit If they did 
not need to pay their contributors.  Some publications wi11 not 
even consider printing an article unless a payment is made. 
Therefore, federal employees would not even have the opportunity 
to have their work considered for publication.  In short, the 
honorarium ban dictates that federal employees who moonlight as 
authors and performers must work for nothing, often to his or her 
personal or professional detriaent. 

Many federal employees accepted honoraria to supplement 
their income (which Is on the average 28% below salaries in the 
private sector).  Many accept the honoraria because it is a form 
of recognition.  It has been suggested that if the honoraria ban 
is not amended, it would discourage federal employees from 
contributing in many spheres of Interest and prevent them from 
being Involved in the exchange of ideas. 

Mr. Chairman, for decades we shackled federal employees 
from participating in politics on their own time by Imposing the 
convoluted provisions of the Hatch Act.  Now we are discouraging 
federal employees from being creative on their own time. 
Essentially, we are sending a message to the public: if you are 
have a creative pastime, don't Join the federal government; If 
you are creative and are a federal employee, leave. 

Can you Imagine what American literature would be like 
If Walt Whitman *he1d" his work for a favorable court decision or 
for Congress to amend present legislation. Whitman was a Justice 
Department employee and worked under seven attorneys general. 

I am dismayed when I think of many federal employees 
who were recruited to their positions because of their expertise, 
talent and publications.  And they were encouraged to continue 
these pastimes.  Now the rules of the game have been changed and 
a creative pastime for pay -- a democratic and capitalistic idea 
-- is denied to the very people who are responsible for keeping 
our country in good working order. 

An attempt by the Office of Government Ethics to 
clarify this law will become a maze.  The ten page explanation, 
with a request for comment published in the Federal Register, 
gave some interesting examples of what is permitted and what is 
not.  I'm sure you have seen it, along with a precis In the 
Federal Times.  {If you haven't, I'll be glad to send you a copy; 
it makes interesting reading.) 



Some other real examples which have come to my 
attention: a federal employee who Is an ordained minister can 
perform marriage ceremonies at the church because she has a 
contract with the church. But, she cannot accept any 
remuneration if a couple, not a member of the church, wants her 
to perform the ceremony.  A federal employee can grow prize 
winning roses and sell them but cannot receive an honorarium for 
writing an article on growing roses, but can be paid for writing 
a book on roses.  A 6S-3 with a beautiful voice cannot accept a 
$10 honoraria for performing at a fund-raiser for a non-pol1t1ca1 
organization because that would be an appearance. 

I am sure, Hr. Chairman, if the honoraria ban stands, 
we will have to appropriate additional money to agencies for 
their ethics officials and to the Office of Government Ethics to 
monitor each case and make a determination. 

Currently, the federal government is experiencing 
difficulty In recruiting and retaining highly qualified and 
effective employees.  Under these circumstances, Congress should 
not restrict federal employees from pursuing creative activities 
totally outside the scope of their Jobs that do not represent a 
conflict of interest. 

Hr. Chairman,! will work closely with you on this issue 
and I urge you to consider H.R. 109 favorably.  I hope that there 
will be an unified effort in Congress to lift this inequitable 
ban, as soon as possible. 



88 

Mr. FRANK. Mr. Hoyer. 

STATEMENT OF HON. STENY H. HOYER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MARYLAND 

Mr. HOYER. Mr. Chairman, I am deeply disappointed that your 
subcommittee has taken so long to get to this issue. 

[Laughter.] 
Mr. HOYER. It is one that we need to address immediately. We 

overreacted, we overreached, and we did something that didn't 
need to be done. As of January of next year, I will be in public 
office for 25 years. I have never taken honoraria. I do not condemn 
it. I agree with Mr. Gekas, that there is certainly the overwhelm- 
ing majority of times when honoraria had no effect on public offi- 
cisds. However, it clearly had a bad appearance and we needed to 
get rid of it. There was a consensus in the Congress that we get rid 
of it because it gave the appearance of conflict of interest, if not 
the reality of conflict of interest. However, we overreached. We 
went far beyond what we needed to do. 

I have written testimony and would ask that that be included in 
the record. 

Mr. FRANK. Without objection, it will be included in the record. 
Mr. HOYER. I am a strong supporter, Mr. Chairman, of your bill. 

I understand that you're going to get some expert testimony on 
how we ensure that we do not have a conflict of interest. It is sort 
of like obscenity, I suppose. It's hard to define, but when you see it, 
you know it. I think most employees, when they see it, know it. We 
obviously have to preclude from people who are making regulatory 
decisions getting money from those who they regulate, putting it in 
the phrase of honoraria. 

On the other hand, I think Mrs. Morella's testimony was excel- 
lent in citing some examples where the absurdity of what we have 
done is very, very clear and needs to be rectified, (a) to make sense, 
and (b), on behalf of our Federal employees. 

Mr. Chairman, I am hopeful that we can get this legislation 
through the Congress as quickly as possible. I will tell you, as a 
member of the Appropriations Committee, if we don't get it 
through, your request of last year to put it on the Treasury-Postal 
bill, which we would have done, as the chairman indicates, if we 
could have gotten consensus—unfortunately, there were some con- 
cerns, and so we didn't want to do it in the rush of passing appro- 
priation bills last year. But we certainly will do it this year if we 
can't get substantive legislation through. I hope you can. I believe 
you can. I am going to strongly work with you, Mr. Chairman and 
members of the committee, to accomplish that objective. 

Mr. FRANK. Thank you, Mr. Hoyer. I remember your active inter- 
est in this last year. "The only thing I would ask you is, please don't 
again analogize this to obscenity because I don't want to have to 
make a sequential referral to Senator Helms. 

[Laughter.] 
[The prepared statement of Mr. Hoyer follows:] 



STENY H. HOYER 

FEBRUARY 7, 1991 

SUBCOHMIHEE ON ADMINISTRATIVE LAW & GOVT. RELATIONS 

MR. CHAIRMAN. I APPRECIATE YOUR HOLDING THESE 

HEARINGS THIS MORNING AND SO QUICKLY RESPONDING TO A 

PROBLEM WHICH WAS CREATED THROUGH THE PASSAGE OF THE 

ETHICS REFORM ACT OF 1989. I BELIEVE THAT THE BI- 

PARTISAN SUPPORT FOR THESE HEARINGS AND THE LIST OF 

BILLS THAT HAVE BEEN INTRODUCED FOR CONSIDERATION THIS 

MORNING ALL SPEAK TO RESOLVING WHAT CLEARLY WAS AN 

UNINTENDED PROBLEM. 

I AM PLEASED TO APPEAR HERE WITH OTHER MEMBERS, 

ESPECIALLY MY COLLEAGUE FROM MARYLAND. CONNIE MORELU. 

AND JIM HANSEN AND JOHN RHODES. TOGETHER WITH THE 

CHAIRMAN. WE ARE WORKING ON BEHALF OF FEDERAL EMPLOYEES 

IN SUPPORT OF LEGISLATION WHICH WILL CORRECT THIS 

SITUATION. 
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HR. CHAIRMAN. THE ISSUE IS QUITE SIMPLE. AS 

PASSED. THE ETHICS REFORM ACT IMPOSED A BAN ON ANY 

HONORARIA FOR ALL GOVERNMENT EMPLOYEES IN THE THREE 

BRANCHES OF GOVERNMENT. THE PROBLEM ARISES IN THAT THE 

ACT ALSO BANNED HONORARIA OR PAYMENTS, EVEN IF THEY WERE 

TOTALLY UNRELATED TO THE EMPLOYEE'S DUTIES. SIMPLY PUT, 

THIS MEANS THAT GOVERNMENT EMPLOYEES MAY NOT RECEIVE ANY 

OUTSIDE INCOME. EVEN IF THAT INCOME MAS FROM PROVIDING 

CHURCH SERVICES. WRITING POETRY OR BOOK REVIEWS, 

PERFORMING MUSICAL CONCERTS, OR LECTURING ON FAVORITE 

HOBBIES OR TOPICS OF EXPERTISE, SUCH AS THE CIVIL WAR. 

CLEARLY. ITEMS SUCH AS THESE, IF THEY ARE TOTALLY 

UNRELATED TO THE EMPLOYEE'S DUTIES, SHOULD NOT BE 

SUBJECT TO A BAN ON PAYMENT. IF WE DO NOT CORRECT THIS 

SITUATION, MANY OF OUR MOST TALENTED GOVERNMENT 

EMPLOYEES MAY CHOOSE TO LEAVE GOVERNMENT SERVICE RATHER 

THAN REMAIN AND BE SUBJECT TO THIS UNREASONABLE 

RESTRICTION. 
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CHAIRMAN FRANK'S BILL CORRECTS THIS ISSUE. AS DO 

ALL OF THE BILLS UNDER CONSIDERATION TODAY. BUT I 

BELIEVE THAT THE CHAIRMAN'S APPROACH IS THE MOST 

APPROPRIATE, IN THAT IT WOULD EXEMPT ALL EMPLOYEES. EVEN 

SENIOR EXECUTIVES, FROM THE HONORARIA BAN FOR UNRELATED 

INCOME AND CONTINUE THE BAN FOR MEMBERS OF CONGRESS AND 

POLITICAL APPOINTEES. THIS STRIKES THE BEST BAUNCE OF 

ALL THE BILLS. IT IS APPROPRIATE TO CONTINUE THE BAN 

FOR ALL OUTSIDE HONORARIA FOR MEMBERS AND POLITICAL 

APPOINTEES. IN THAT. BY THEIR VERY POSITIONS. IT IS 

NEARLY IMPOSSIBLE TO IDENTIFY INCOME WHICH WOULD BE 

TOTALLY UNRELATED TO THEIR STATUS OR PERFORMANCE OF 

DUTIES. 

I WILL HAPPILY SUPPORT THE APPROACH THAT THIS 

SUBCOMMIHEE DECIDES TO TAKE AND ASK THAT I BE INCLUDED 

AS A COSPONSOR OF H.R. 325. THE LE6ISUTI0N WHICH 

CHAIRMAN FRANK HAS INTRODUCED. 

AGAIN, THANK YOU FOR YOUR QUICK ACTION AND I LOOK 

FORWARD TO HELPING YOU DEFEND THIS BILL ON THE FLOOR IN 

THE NEAR FUTURE. 
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Mr. FRANK. Mr. Rhodes. 

STATEMENT OF HON. JOHN J. RHODES IH, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF ARIZONA 

Mr. RHODES. Thank you, Mr. Chairman. I am advised by my staff 
that before I came in you did not wish us to waste time by gratui- 
tous thanks to you for all the work that you've done, et cetera, et 
cetera, so I shall not do so. 

Mr. FRANK. That didn't apply to members. 
[Laughter.] 
Mr. HoYER. It was a good admonition, though. 
Mr. RHODES. The problem that we're trying to face was brought 

to my attention by a constituent of mine in Tempe, AZ, a lady 
named Marion Durham, who is a GS-7 office manager for the U.S. 
Forest Service. She is a somewhat recognized amateur geneologist 
and archeologist. She has published rather frequently and is rather 
well-known as an amateur geneologist and archeologist. She has re- 
ceived remuneration in the past for her work. As of the first of 
January, she is now an "outlaw" if she continues to pursue those 
activities. 

Now, I don't think that anybody here really intended that conse- 
quence when we passed the Ethics Reform Act of 1989. I think 
we're all here for the purpose of seeing to it that we can correct 
those situations. 

I happen to be a strong supporter of Mr. Frank's bill, except for 
those portions of it that differ from mine, in which case I happen 
to be a strong supporter of my bill. The two of us have approached 
this issue from basically similar angles. My bill does have a ceiling 
under which Federal employees would be able to continue to accept 
fees and honoraria for outside activities not related to their busi- 
ness. We do, as opposed to the Morella and Hansen bills, have a 
$2,000 limit per event. We all four, of course, in one way or an- 
other say that the topics being addressed must be unrelated to the 
employment. I believe the Frank bill and the Rhodes bill are more 
clear, that also the parties paying the honoraria must have no in- 
terest in the individual's Federal duties. I believe that's an ex- 
tremely important provision. And both the Frank and Rhodes bill 
do require disclosure for those honoraria which are accepted. 

I believe that having a ceiling is important. Regardless of how we 
define the ceiling, mine is the equivalent of a former GS-16 level. I 
think that is an important feature. 

One thing, Mr. Chairman, that you and I missed in our bills, that 
was picked up by the Morella and Hansen bills, and is important, 
is that this legislation should be retroactive to the 1st of January 
of this year. I think we create a gray area for those who may have 
contractually obligated themselves and we should modify our provi- 
sions to see to it that the legislation is retroactive to that point. 

I will not thank you for your prompt action on this measure, but 
I'm sure quite a few people who will be covered by this measure 
will thank you. 

Mr. FRANK. Thank you, Mr. Rhodes. 
[The prepared statement of Mr. Rhodes follows:] 
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TESTIMONY 
of 

THE HONORABLE JOHN J. RHODES, III 
First District - Arizona 

Before the 
Subcommittee on Administrative Law 

and 
Governmental Relations 

House Committee on the Judiciary 

Regarding 
Bills to amend the Ethics in Government Act to allow 

certain federal employees to accept honoraria. 

February 7, 1991 

MR. CHAIRMAN, thank you for the opportunity to testify 
today on my bill, H.R. 414, and similar bills to correct what 
was, at least in my view, an unintentional result of the Ethics 
Reform Act of 1989.  Your leadership is Important to moving this 
legislation, and I commend you for acting quickly.  I also 
congratulate my other colleagues who have introduced similar bills. 

I won't take long; I have just a few points to make. 

The four bills that have been introduced have a common 
goal — that is to allow at least rank and file federal employees 
their rightful opportunity to earn extra income from unrelated 
activities on their own time.  The provision in the 1989 Ethics 
Reform Act that prohibits them from doing so, was brought to my 
attention last year by one of my constituents, Mrs. Marion 
Durham, of Tempe, Arizona. 

Mrs. Durham is a GS-7 office manager with the U.S. Forest 
Service.  She has an income producing outside writing interest in 
archeology and genealogy.  As of January 1, 1991, she and other 
federal civil servants in her position are considered law 
breakers if they are paid from such outside activities and are 
subject to a fine of up to $10,000.  When we voted in 1989 to end 
honoraria for ourselves, I at least did not intend to deny rank 
and file federal employees like Mrs. Durham the opportunity to 
receive outside income from writings unrelated to their federal 
employment. 

We need to correct that problem as soon as possible. 
That is the basic thrust of all the legislation pending before the 
Subcommittee. 

While all four bills agree on that, they differ 
somewhat as to what other federal employees should be included in 
the exemption from the honoraria ban.  Should we exempt all 
federal civil servants and members of the military, or should 
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there be a threshold above which the honoraria ban would 
continue?  Do we Include all or sone employees of the House of 
Representatives? 

Let me make three points: 

First, my bill would set a threshold of a GS-16 pay 
grade for federal employees.  Above that, the ban on any 
honoraria would continue.  According to the Office of Government 
Ethics, Executive Branch honoraria rules in place prior to 
passage of the Ethics Reform Act essentially prohibited the 
receipt of all honoraria for most federal employees above GS-16. 
Although the Congress eliminated the GS-16 pay grade last year in 
the Pay Reform Act, my preference would be to continue the 
honoraria prohibition at and above an equivalent pay level for 
senior federal employees who are generally in a policy making 
position. 

Second, the intent of my bill was to not Include 
employees of the House of Representatives in the exemption.  I am 
told that technically the bill language does not totally achieve 
that.  I have no really strong feelings about that.  Hy concern 
at the time of introduction was only that if we were to provide 
an exemption for employees of the House, there could be a 
misunderstanding on the part of the public as to exactly who we 
are exempting.  However, if the Committee decides to allow House 
employees to accept honoraria, it might be appropriate to 
consider a senior staff threshold above which receipt of any 
honoraria would be prohibited, just as I suggest for senior 
federal civil servants. 

Finally, and most importantly, regardless of whether 
the Committee decides to provide an honoraria ban exemption for 
some or all federal civil servants, some or all members of the 
military, or some or all employees of the House of 
Representatives, it is crucial that we retain the honoraria 
source and related restrictions contained in most of the bills. 

In addition to the $2,000 per event limit, and the 
requirement that the outside appearance, writing or speech be 
unrelated to the individual's federal employment, I believe it is 
especially important that we retain the language requiring that 
the party paying the honoraria "has no interests that may be 
substantially affected by the performance or non-performance of 
that individual's official duties." That is a crucial safeguard 
that I believe must be part of whatever legislation the Committee 
reports. 

40-741 0-91-2 
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Also, when the Conunlttea reports a bill, it should 
be retroactive to January 1, 199X. 

Again, I thank the Chairman for holding this hearing. 
Ny hope is this Comnlttee and the other Comnlttees of 
jurisdiction will act promptly to perfect and move this 
legislation, so Mrs. Durham and others in her situation may once 
again legally earn outside Income through writings, appearances 
or speeches unrelated to their federal duties. 

Thanks again for the opportunity to appear before you 
today. 

#«t 
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Mr. FRANK. Let me say I agree with you fully on the retroactiv- 
ity. One thing on the conflict of interest, as I have been trying to 
refine my own thinking—and I throw this out so that people will 
have a sense of where at least I'm going and we can react togeth- 
er—it seems to me that the problem with conflict of interest, in my 
version of the bill I think I stressed subject matter too much. It 
seems to me that conflict of interest is a matter of the payor rather 
than the subject matter, that where there's a conflict, it has to do 
with who is paying you. If it's someone who regulates you, we've 
got a problem; if it's not someone who regulates you, the fact that 
this is a matter of your expertise does not, on the surface, give me 
a problem. But that's the area we want to move in. 

Any questions for our colleagues? We have been joined by Mr. 
Schiff. Mr. Gekas. 

Mr. GEKAS. Yes, I do have some questions. 
Already, even before we went into banning honoraria, there were 

certain areas, as I understand, where Federal employees were re- 
stricted from outside earnings of different types. I'm wondering, 
what is the real difference if we are already placing restrictions on 
outside income? I'm not sure if I can give you an example right 
now, but I think there are such restrictions. 

Why not remove those restrictions, too, and let them moonlight 
all over the place? Connie was sajdng it's unfair to restrict Melville 
from moonlighting into authorship of masterpieces, which I guess 
no one can really argue with. 

But at the same time, if there is in the law already—and we've 
got to dig this out for the benefit of the committee—other restric- 
tions already on Federal employees on outside income, then we 
have got to analyze that, too. Does that constitute a conflict of in- 
terest? Were those banned by what we did or not? Does anybody 
know anything about that? 

Mrs. MoRELLA. You will probably have expert testimony on what 
currently is banned, but my knowledge is that one cannot now go 
out and be paid for speaking about something that deals profession- 
ally with their work. I don't know whether that  

Mr. GEKAS. I understand. But what if an individual is able to go 
to work part time for another entity outside of the Government? 
We allow that now, don't we? 

Mr. HOYER. Yes. I don't know the specific rules and, therefore, 
don't want to comment. I would have to look and see the example 
and then comment on it. 

But obviously, you have two things you want to preclude an em- 
ployee from doing. You want to preclude them from working in an- 
other job that adversely affects the time that they owe to the Fed- 
eral Government, be it full time, part time, whatever their con- 
straints are and what the responsibilities and duties are, from that 
being diminished in any way. 

Second, you want to preclude them from having their judgment, 
which they owe to the American public as a Federal employee, 
modified or affected in any way by an outside payment. Those are 
two objectives. 

What we did was, without making those two judgments, we just 
broadly prohibited this—there are existing rules. Frankly, I think 
Connie and I probably represent as many Federal employees as 
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some staff here—until we passed this broad proscription without 
relevance or attention to those two criteria. It seems to me that 
those that exist that affect those two criteria are legitimate and 
ought to be kept in place. As I said in my very brief testimony, the 
problem is it is easier to say that than it is to define it. That is, the 
conflict question. But that would be my thought, that reedly the 
criteria you're looking at are those two. Beyond that, a Federal em- 
ployee or any other kind of employee ought to be able to exercise 
their talents, whether they be Herman Melville—and I may dis- 
agree with John in this case—whether they earn  

For instance, Tom Clancey, if he were an employee and not using 
Federal Government information—Heaven knows where he gets all 
his information; he knows more than, I'm sure, the CIA and NSA 
combined. They consult him to find out what's going on. Neverthe- 
less, if he can write that book on the weekends and at night  

Mr. FRANK. It's arm's length, copyright royalties. 
Mr. HoYER. Yes, I understand that. But if he had some other 

talent that was affected, or let's say he was just a brilliant week- 
end speaker, one of the greatest speakers in the country, and 
people just like to hear him, and he didn't speak about his busi- 
ness; he was just an entertaining speaiker—he was Mark Russell, 
who is a Federal employee. 

Now, one would say he's not going to remain a Federal employee 
very long because he can make millions on the weekends and he's 
going to quit the Federal Government. Maybe, maybe not. The 
point is not whether he chooses to do that or not do that; the point 
is, does it conflict with the performance of his duties and his judg- 
ment. That is the criteria. 

In this legislation that we passed, we did not apply that criteria. 
We applied an across the board, meat ax, and its "all got to be 
eliminated" philosophy. 

Mr. GEKAS. All I'm saying is that we owe it to ourselves to check 
into what impact outside earnings, period, has. 

Mr. HoYER. I agree. 
Mr. FRANK. I thank the gentleman. 
I have asked the staff—and we can work on this together—to 

pull together and circulate to all the members before the markup 
any other restrictions that are in existence, either regulation or 
statute, so that we will have a sense of that. 

Mr. Reed. 
Mr. REED. NO questions. 
Mr. FRANK. Mr. Schiff. 
Mr. SCHIFF. Mr. Chairman, I have no questions. May I have you 

leave to make a 1-minute observation on the testimony? 
Mr. FRANK. Yes. Go ahead. 
Mr. SCHIFF. I just appreciate what the members said about stat- 

ing the problem and identifying it case-by-case are two different 
things. To say, "well, we will allow the honoraria to be accepted 
where there's no conflict of interest or appearance of conflict of in- 
terest, and where there is, we won't allow it" is a good statement. 
Defining that and identifying that case-by-case is very difficult. 

I just want to observe that, from what I've heard of this matter 
and what I've learned of it, I think we did overlegislate. And I will 
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support a bill that will alter that. I want to make that very clear. 
But I also want to make very clear that whenever public employees 
are receiving funds from private sources, it raises a matter of con- 
cern that I think should be continually monitored by the Congress. 

Thank you, Mr. Chairman. 
Mr. FRANK. Mr. Ramstad. 
Mr. RAMSTAD. I have no questions, Mr. Chairman. 
Mr. FRANK. Mr. Mazzoli has no questions. We thank our col- 

leagues   and   look  forward   to   working   with   them.   They   are 

[The prepared statement of Messrs. Hansen and McMillen 
follows:] 

TESTIHOHY OF THE HON. JAMES V. HANSEH 

BEFORE THE SUBCOMXITTEE OM 

ADMIMISTRATIVE LAW AMD GOVERNNEIITAL RELATIONS 

FEBRUARY 7, 1991 

Mr. Chairman, Members of the Committee, thank you for 
this opportunity allowing me to submit testimony. 

Last summer I was approached by Bill C. Self, a federal 
employee and constituent from Ogden, Utah, located in my 
Congressional district.  Mr. Self was very concerned about 
the effects upon federal employees of passage of the 1989 
Ethics Reform Act, specifically the "honoraria ban" 
provision. 

Mr. Self is employed as a GS-12 Regional Dams and 
Hydraulics Engineer with the U.S. Forest Service.  In his 
spare time, he participates in freelance writing and 
speaking.  His activities include writing magazine articles, 
contributing to Sports Guide magazine, and editing for Alpine 
Ski.  He also teaches continuing education courses for the 
Ogden and Bonneville school districts in Utah and is under 
contract with a literary agency. 

These activities have provided supplemental income for 
Mr. Self, as well as a sense of pride and self-satisfaction. 
But, no more — in our attempts to limit honoraria for 
Members of the House, we have made it illegal for Mr. Self to 
receive pay for his freelance writing and speaking. 

As a ten-year Member of the House Committee on Standards 
of Official Conduct (the Ethics Committee), I was there with 
Hon. Jerry Lewis and Hon. Tony Coehlo when the hearings and 
investigation for the first Ethics-Reform package were held. 
I know that this ban on speaking and writing for pay which is 
now being imposed upon all federal employees, from janitors 
to senior managers, was never the intention of this 
legislation. 

I have introduced legislation, H.R. 474, which will 
clarify the honoraria ban and allow speeches, appearances, 
and articles by officers and employees of the United States 
if unrelated to that individual's official duties or status. 
I believe that my legislation will rectify the mistake which 
we have unjustly inflicted upon federal employees.  Let's act 
on this now.  Thank you for your consideration of this 
matter. 
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TESTIMONY BY THE HONORABLE C. THOMAS McMILLZS FOR THE SUBCOMMITTEE 
ON ADMINISTRATIVE LAW AND GOVERNMENT RELATICSS.  FEBRUARY 7, 1991, 

MR. CHAIRMAN: 

I want to connend Chalman Frank for Introducing H.R. 325 
and for working to remedy an unforeseen problem which arose from 
the language of the Ethics Reform Act of 19S9. 

In drafting the honoraria-ban provisions of the Ethics Reform 
Act of 1989, Congress used language that has been construed to 
prevent federal employees from speaking or writing on 
non-governmental topics.  HR 325, of which I am a cosponsor, will 
rectify this problem.  This bill will amend the honoraria ban to 
allow government employees to receive payment for activities that 
are totally unrelated to their official duties. 

Specifically, an honorarium could be accepted under this bill 
if:  1) the subject of the speech, appearance, or article and the 
reason the honorarium is paid is unrelated to the employee's duties 
or status; and (2) the source of the honorarium has no interests 
that may be substantially affected by the employee's performance of 
his official duties.  The amount of any such honorarium may not 
exceed $2,000, the same limit that prior law applied to all 
government officers and employees for any single speech or article. 

The bill would make no change in the honoraria ban for Members 
of the House, judges, and presidential appointees subject to Senate 
confirmation who will continue to be barred from accepting 
honoraria under any circumstances.  I am supportive of such efforts 
to remove this unintentional prohibition on outside income for our 
federal employees as quickly as possible.  In short, HR 325 will 
provide an outside source of income and an avenue for federal 
employees to pursue intellectual, community, artistic, or other 
interests un-related to their work, and keep in place the 
restrictions on outside income for certain employees and elected 
officials that were explicit in the Ethics Reform Act of 1989. 

For the federal workers in the 4th District of Maryland and 
for all federal employees that will be affected by HR 325, the 
repeal of the ban on honoraria will dramatically augment their 
participation in the cultural and intellectual pursuits of life. 
In conclusion, I strongly urge the expedited passage of this bill. 

Thank you. 

y^^nrr^     /^^U^Jli. 
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Mr. FRANK. Next we will hear from Mr. Potts who is the Director 
of the Office of Government Ethics. 

While he's coming forward, I ask unanimous consent to put into 
the record statements from the ACLU, the Association of the 
United States Army, the Association of Professors of Medicine, and 
the Association of American Medical Colleges, in favor of the gen- 
eral thrust of legislation. 

Is there objection? The Chair hears none. 
[The prepared statements follow:] 

PREPARED STATEMENT OF LESUE HARRIS,. CHIEF' LEGISLATIVE COUNSEL, WASHINGTON 
OFFICE, AMERICAN CIVIL LIBERTIES UNION 

INTRODOCTION 

The Anierlcan Civil Liberties Union appreciates the 

opportunity to submit testimony on the honoraria provision of the 

Ethics Reform Act of 1989.  The American Civil Liberties Union is 

an organization of over 275,000 nembers dedicated to the defense 

of civil liberties.  Because the First Amendment lies at the 

heart of our mission, we view with caution - if not alarm - 

sweeping "government reform" measures that trample on First 

Amendment rights.  Unhappily, it is apparent to us that those 

interest groups who frame the so-called "good government" agenda 

accord very little weight, if any, to First Amendment Interests 

in shaping public policy.  Whether the debate involves Hatch Act 

reform, post-employment lobbying restrictions, or as this hearing 

will explore, the receipt of honoraria, the same question is 

presented:  Is ethical government service incompatible with First 

Amendment rights; or is there a balance that can be struck 

between free expression and the preservation of government 

Integrity? The ACLU has no doubt that these interests can be 

reconciled but doing so requires taking both sets of interest 

equally seriously.  H.R. 325 in a Important step to that end. 

As the Conmittee may know, the ACUJ has filed a lawsuit on 

behalf of 10 federal employees challenging application of Title 

VI § 501(b) to honoraria received for First Amendment activltiea 
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that are unrelated to federal service.  Crane et al. v. United 

States of America. Civil Ko. 90-3044 (D.Ct. D.C.).  The 

allegations in that case are straightforward.  As I set forth in 

more detail below, we contend that the honoraria provision as 

applied to these plaintiffs (and by implication to all federal 

workers similarly situated) directly and substantially burdens 

free speech; that deprivation of the right to receive 

renumeration is itself a direct burden on the speech; that no 

government interest has been asserted that can plausibly justify 

the broad restriction on compensated activities; and that in any 

event, the statute is not narrowly drawn to protect the 

legitimate interest the government has in preventing corruption. 

In addition, we challenge the statute on vagueness grounds, a 

particular vice in First Amendment cases. 

Before I turn to our view of the law, I'd like to briefly 

describe some of the plaintiffs that the ACUJ is representing in 

this matter.  Their stories stand as a powerful rebuttal to those 

who view the federal workforce through a distorted lens.  Where 

some find only the opportunity for scandal, corruption and evil, 

we find a yearning for free expression and self fulfillment. 

(The Committee has been provided a copy of the formal affidavits 

of the plaintiffs in Crane v. et al. United Statesl. 

Peter G. Crane is a lawyer at the Nuclear Regulatory 
Commission in Rockville.  on his own time, he has 
extensively researched the efforts of the Czarist government 
of Russia in the 1890s to model that country's economy after 
the economy of the United States.  He plans to write an 
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article for publication on this subject and to be paid for 
It.  In addition, he Is preparing to write for publication 
an article based on his great grandfather's extensive 
interview with Leo Tolstoy in 1898. 

William H. Feyer works for the U.S. Department of Labor in 
New York.  He currently handles applications for the 
certification of sheltered workshops and patient worker 
programs.  Feyer is also an ordained rabbi.  During non- 
working hours, he travels extensively delivering lectures, 
teaching classes, and leading seminars at churches, 
synagogues, and other spiritual centers.  Feyer is paid for 
his rabbinic activities. 

Judith Lynne Hanna is an Education Program Specialist at the 
U.S. Department of Education in Washington, D.C.  She holds 
a Ph.D. in anthropology.  She has written six books and more 
than 75 articles, and has lectured extensively in the fields 
of anthropology, ethnomusicology, dance ethnology, racial 
tension, and gender.  She normally receives a fee for her 
articles and lectures. 

George Jackson, Ph.D., is a nicrobiologist for the Food and 
Drug Administration in Washington, D.C.  He also writes 
dance reviews for the Washington Post and Dance Magazine, 
and lectures on dance for universities and theatre 
audiences.  He is paid for his articles on a per piece 
basis, and is paid for some (though not all) of his 
lectures. 

Seledla Shepard is an Education Program Specialist at the 
U.S. Department of Education in Washington, D.C.  On her 
tine away from work, she creates and sells greeting cards 
and personalized photo albums.  She is unclear about whether 
this outside activity will be prohibited by the honorarium 
statute.  Neither the ethics division of her agency nor the 
Office of Government Ethics has been able to give her a 
definitive answer.  She would like to continue creating and 
selling greeting cards and photo albums In 1991, but she 
does not want to risk Incurring a $10,000 fine. 

Robert N. Spore is a budget officer at the National Security 
Agency in the Washington, D.C. area.  Since 1972, he has 
also published articles on fishing, hunting, and 
environmental issues that affect these outdoor activities. 
He currently writes two articles per week for the Baltimore 
Saa-    He also gives speeches on the topics of his articles. 
He is paid for both his articles and speaking engagements 
and depends upon the income he receives. 
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Each individual I described and nost other employees of the 

federal government are now prohibited from receiving any 

compensation for these and other laudable First Amendment 

activities - even though the activity occurs entirely on the 

employee's o%ni time, does not involve any use of government 

resources, does not embarrass the government or anyone in the 

government, does not conflict with the employee's duties or 

responsibilities, and does not affect in the slightest way any 

known interest of the government. 

There can be no doubt that this law has diminished the 

marketplace of ideas by effectively silencing over four million 

voices; the harm that has been done to the First Amendment must 

be remedied now.  He regret that efforts by the Chairman and 

members of this Committee to amend the statute in the closing 

days of the last Congress were unavailing; but there is still 

time to limit the diuiage by moving a bill expeditiously through 

Congress. 

I will now turn my attention to the honoraria statute. 

First, I will discuss the statute and the implementing 

regulations.  Then I will set forth our constitutional objections 

in somewhat more detail.  Finally, I will offer our views on H.R. 

325. 
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The Statqtg 

The statute before the Comaittee Is but a small portion of 

Title VI of the "Ethics Reform Act of 1989," Pub. L. 101-194, 103 

Stat. 1716, 1760-63 (November 30, 1989), as amended by Section 7 

of Pub. L. 101-280, 104 Stat. 149, 161 (May 4, 1990).* 

There are two critical definitions in the statute:  First, 

an "officer or employee" is defined to mean "any officer or 

employee of the Government except" Senate employees and "any 

special Government employee" (as defined in 18 U.S.C. S 202).  5 

U.S.C. $ 505(2).  Second. the tera "honorarium" is defined to 

mean "a payment of money or any thing of value for an appearance, 

speech or article" that is made or given or written by a Member 

of the House or an "officer or employee," but excluding payment 

of travel and related expenses.  5 U.S.C. § 505(3). 

Simply stated, the honoraria statue ma)ces it unlawful for 

Members of the House and almost every government employee to 

receive compensation for making any "appearance," giving any 

"speech," or writing any "article," whether or not the activity 

is in any way related to the individual's job. 

The honoraria statute provides that "[a)n individual may 
not receive any honorarium while that individual is a member, 
officer or employee."  5 U.S.C. f 501(b). 



The statute itself provides no guidance on what activities 

will be prohibited, leaving Inplenentation to rules and 

regulations to be promulgated by the Office of Government Ethics. 

5 U.S.C. i 503(2).  On November 28, 1990, O.G.E. Issued a 

"Memorandum" which proported to provide "Initial guidance 

regarding the application of" the honoraria statute with the 

understanding that Implementing regulations "will be consistent 

in all respects" with the Memorandum.  Interim regulations were 

promulgated on January 17, 1991 (56 Fed. Reg. { 1721-30). 

A review of the regulations provides fresh meaning to the 

tern "chilling effect."  For even as Office of Government Ethics 

see)cs to limit the draconian reach of the law, that effort falls 

prey to the complexity - if not the futility - of the task.  In 

the end, the regulations leads the employee through a tortured 

web of content based rules and exceptions that defy logic and 

offer little guidance.  Obscure distinctions are made between 

appearances which are based on an artistic or other such "skill 

or talent" and those which are not.  Lines are drawn between 

prohibited activities and permitted ones that give lie to the 

rationality of the law.  Examples are provided which can only 

further bewilder the would-be writer or performer.' Indeed, it 

'one example which perhaps best Illustrates the absurdity of 
the regulations suggests that an employee may receive an 
honorarium for performing a comedy routine at a dinner theater, 
but runs afoul of the law if he or she uses the same material to 
deliver an amusing speech to a conference audience. 
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is difficult to articulate a government interest which is 

forwarded by rules which appear to prohibit the receipt of 

honoraria for dance reviews, but to permit it if those reviews 

are written in iambic pentameter.  Most troubling, the 

regulations appear to require the Office of Government Ethics to 

impermissibly engage in content assessment and to stand as the 

final arbiter of artistic merit. 

The employee considering exercising hia or her First 

Amendment rights is faced with severe sanctions for violating the 

honoraria ban.  The Attorney General may bring a civil action 

against any individual who violates the ban, and the court may 

assess a civil penalty of $10,000 or the aaount of conpensation 

the individual received, whichever is greater.  5 U.S.C. IS 501, 

504(a).  In addition, the regulations authorize the agency to 

Initiate disciplinary action against the employee which may 

include suspension, demotion or removal.  § 2636.104 

And yet proponents of the honoraria ban boldly Insist that 

the restrictions at issue "do not block anyone from speaking" and 

argue further that "(any) termination of expressive activity In 

response to the honoraria ban will be self imposed."' (emphasis 

added).  Surely this is news to George Jackson who has now been 

'Brief of Common Cause as Amicus Curlae in opposition to 
appellants' emergency motion for preliminary Injunctive relief at 
10. 



Informed by the Washington Post that it is not sure whether it 

will accept his donated dance reviews.  Such statements belie any 

understanding of the fragility of the First Aaendaent or ita 

centrality in our constitutional system. 

The Honoraria statute Is A Restriction on Speech 

Much has been made by the proponents of this law of the fact 

that it prohibits compensation rather than speech. As they see 

it, that fact constitutes the beginning and the end of the 

constitutional analysis.  But it is well "settled that the denial 

of payment for expressive activity constitutes a direct burden on 

that activity."  Simon & Schuster. Inc. v. Fischetti. 916 F.2d 

777, 781 (2d Cir. 1990) (citing Mever v. Grant. 486 U.S. 414, 

422-423 (1988)).* 

Moreover, the fact that a speech is dependent upon payment 

does not in any way affect the scrutiny that such law a must 

survive.  "This Court has never suggested that the dependence of 

a communication on the expenditure of money operates itself to 

introduce a non-speech element or to reduce the exacting scrutiny 

required by the First Amendment." Bucfcley v. Valeo. 424 U.S. 1, 

*The ACLU wishes to acloiowledge the law firm of Covlngton 
and Burling which prepared the brief In Crane et al. v. United 
States from trtilch this legal analysis is drawn. 



16 (1978) felting Blaelow v. Virginia. 421 U.S. 809, 820 (1975); 

New York Times v. Sullivan. 376 U.S. 254, 270 (1964)). 

The Supreme Court has rejected in various Instances the 

argument that laws restricting payments for speech are only 

economic regulations that at best have incidental First Amendment 

impact. S&&,   e.g.. Rilev v. National Federation of the Blind. 

108 S.Ct. 2667, 2673-74 (1988); Secretary of St. of Md. v. Joseph 

H. Munson Co. . 467 U.S. 947, 967 n.l6 (1984); First Nafl Bank of 

Boston V. Bellotti. 435 U.S. 765, 786 n.23 (1978). 

In Mever v. Grant. sus£a, the Court held that a prohibition 

against paying circulators of petitions was a First Amendment 

violation.  Mever makes clear the obvious point that a 

restriction on payaent for speech will have the necessary effect 

of x-educing speech.  See Rilev v. National Federation of the 

Blind, supra. 108 S.Ct. at 2676 (holding that restrictions on 

fundraising "must necessarily chill speech in direct 

contravention of the First Amendment dictates").  Given that the 

honoraria statute will necessarily reduce speech, it is clear 

that the restrictions are a burden on'the speech and must be 

scrutinized as such. 

The recognition in BilfiX> Buckley, and HS^SE that 

restricting payment for an activity will deter people from 

engaging in that activity is not surprising:  The Supreme Court 
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has long held that the incentive of economic gain is the engine 

that drives free expression. SSS. e.g.. Harper i  Row Publishers. 

Inc. V. Nation Enter.. 471 U.S. 539, 558 (1985) {"[b]y 

establishing a marketable right to the use of one's expression, 

copyright supplies the economic incentive to create and 

disseminate ideas"); Sonv Corp. v. Universal City Studios. Inc.. 

464 U.S. 417, 429 (1984) (promise of personal gain "motivate[s] 

the creative activity of authors"); Mazer v. Stein. 347 U.S. 201, 

219 (1954) ("encouragement of individual effort by personal gain 

is the best way to advance public welfare through the talents of 

authors . . . .").  See also Simon t Schuster, supra. 916 F.2d at 

781 ("Without a financial incentive . . . , most would-be 

storytellers will decline to speak or write.") 

These cases simply echo H.L. Menclcen's insight that "the 

impulse to create beauty is rather rare In literary men . . . far 

ahead of it comes the yearning to make money," Samuel Johnson's 

dictum that "no man but a blockhead ever %rrote except for money," 

and Thomas MaCauley's recognition that "It is desirable that we 

should have a supply of good books; we cimnot have such a supply 

unless men of letters are liberally remunerated ...."' 

'B. Stevenson, Homebook of Quotations at 2250 (Greenwich 
House) (10th ed. 1984), quoting Mencken, Prejudice. Series V, at 
189, and Boswell, Life of Samuel Johnson (1776); MaCauley, 
Copyright (1941 speech in House of Commons), in 8 Works 
(Trevelay) ed. 1879) at 195, 197. 

10 
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Surely it would Bake a nockery of the First Anendnent to 

hold that Congress is free to pass a law that authors and 

composers and nembers of the clergy cannot be paid for their 

work. 

There Is Ho Substantial Goverrment Interest That Can Justify 

He are confident that the honoraria law cannot withstand 

constitutional scrutiny whether measured against the "strict 

scrutiny" test, under which the government oust show a 

"compelling interest" or under the somewhat less stringent test 

that the Court has at times applied to government employees in 

instances where the Government "has an interest as an employer in 

regulating the speech of its employees that differs significantly 

from those it possesses in connection with regulation of the 

speech of the citizenry in general." Pickering v. Board of 

Education. 391 U.S. 563, 569 (1968).  Under that test: 

the restrictions on the speech of government employees 
must 'protect a substantial government interest 
unrelated to the suppression of free speech*. . . . 
[and] the restriction must be narrowly drawn to 
'restrict speech no more that is necessary to protect 
the substantial government interest. 

McGehee v. Casey. 718 P.2d 1137, 1142-42 (D.C. Cir. 1983 (quoting 

Brown v. Glines. 444 U.S. 348, 354-55 (1980)), 

XI 
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This "substantial Interest" scrutiny enables the court to 

"arrive at a balance between the Interest of the [employee], as a 

citizen, in comnentlng upon natters of public concern and the 

interest of the State, as an employer, in pronoting the 

efficiency of the public services it performs through Its 

employees."  Piclcerinq. 391 U.S. at 569. 

The Supreme Court has flatly declared that the touchstone of 

the balancing process in cases involving restrictions on 

government employees' speech is "the effective functioning of the 

public employer's enterprise."  Rankin v. McPherson. 483 U.S. 

378, 388 (1978) .  Thus, the Court has "recognized as pertinent 

considerations" whether the statement sought to be restricted: 

"impairs discipline by superiors or harmony among 
co-workers, has a detrimental impact on close 
working relationships for which personal loyalty 
and confidence are necessary, or impedes the 
performance of the speaker's duties or interferes 
with the regular operation of the enterprise." 

Id- 

To be sure, the ACLU has disagreed with many of the^cases 

where the Court has employed this test to uphold restrictions on 

the speech of government employees Including the Hatch Act which 

has been cited by proponents as ample precedent for the honoraria 

ban.  United States Civil Service Commission v. National 

Association of Letter Carriers. 413 U.S. 548 (1973). 

13 
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But even accepting arcruendo the analysis in that case, there 

is no way to conclude that the speech activities at Issue here 

"would by . . . (their) very nature corrupt our basic 

institutions ..." National Treasury Emp. Union v. Fasser. 428 

F.Supp. 295, 299 (D.D.C. 1976), impair discipline by superiors, 

affect harmony among co-workers, undermine loyalty and confidence 

or Impede the performance of duties.* 

The absence of all of these features make clear that the 

speech that is restricted by the honoraria statute does not in 

any way detract from the "effective functioning of the public 

employer's enterprise."  In short, there is no government 

interest here that justifies the sweeping restrictions the 

statute imposes. 

The Honoraria Statute Im Hot Warrowlv Drawn To Protect Only Such 

Interest the Government May legitimately Have In Restricting the 

Speech of its Employees So As To Prevent Corruption Or Even the 

Appearance of Corruption 

Moreover, in the Hatch Act case the Court had before it a 
substantial historical record of corruption linked to the 
political activities at issue.  There is no such record of 
corruption here.  To the extent that any record exists, it is 
entirely based on the receipt of honoraria by members of 
Congress.  The danger posed by the receipt of honoraria in the 
rest of the federal workforce "remains a hypothetical possibility 
and nothing more." F.E.C. v. Hat'l Right to Work Committee. 470 
U.S. 480, 501 (1988). 

13 
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He do not suggest that no legitlnate governnent interest nay 

be asserted in limiting some types of honoraria.  The Bipartisan 

Task Force that gave birth to the Act has identified an interest 

in assuring that honoraria paid to officials not be a canouflaga 

for efforts to gain an official's favor and it may well be that a 

narrowly tailored statute could be drawn to protect that 

interest.  But the interest in government integrity - however 

important - is not a talisman which by mere assertion defeats the 

First Amendment.  "If the State has open to it a less drastic way 

of satisfying its legitimate interest. It may not choose a 

legislative scheme that broadly stifles the exercise of 

fundamental personal liberties."  Kusoer v. Pontlkes. 414 U.S. 

51, 58 (1973). 

These words have special force here.  The Task Force nay 

well have identified a problem that requires effective government 

action.  But prohibiting a government microblologist from 

receiving modest compensation for writing dance reviews or a 

budget officer from writing about fishing is surely not the 

remedy for the kind of corruption that the Task Force identified. 

Congress simply must do better than this. 

The Honoraria Statute Is OnconatltutionallY Vague 

Finally, the honoraria statute is also impermissible vague. 

The Supreme Court has clearly established that as a matter of due 

1« 



process a law Is void on its face if it is so vague that persons 

*of co»on intelligence must necessarily guess as its meaning and 

differ as to its application."  Connallv v. General Constr. Co.. 

269 U.S. 385, 391 (1926). 

The Supreae Court has also made it clear that the void for 

vagueness doctrine demands a "greater degree of specificity" in 

First Amendment situations.  Smith v. Goouan. 415 U.S. 566, 573 

(1974).  This is so because "[t]hose . . . sensitive to the 

perils posed by . . . indefinite language, avoid the risk . . . 

only by restricting their conduct to that which is unquestionably 

safe.  Free speech may no be so inhibited." Baaaett v. Bullitt. 

377 U.S. 360, 372 (1964). 

H.B. 325 a Bill to Amend the Ethics in Government Act to Modify 

the Rule Prohibiting the Receipt of Honoraria 

H.R. 325 provides a simple and straightforward solution for 

the problems created by the Ethics Reform Act of 1989.  Under its 

terms, all federal employees both career and non-career, except 

for Members of the House, judges and Presidential appointees 

employees would be subject to a limited honoraria ban for 

speeches, articles and appearances.  No honorarium will be 

allowed if either the subject of the speech, article or 

appearance is related to official duties or status, or if the 

source of the honorarium has an interest that may be 

IS 
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"substantially affected by the perfomance or non-performance" of 

those duties.  We believe that two prong test more than 

adequately safeguards whatever interest the government may have 

in preventing corruption.  Thus, we fully endorse the bill's 

treatment of these employees, provided that a definition of 

"related" be adopted which tracks to the extent possible the 

prior practice of the Office of Government Ethics. 

The lines drawn for limiting honoraria by H.R. 325 are far 

preferable to those in the principal Senate bill, S.242 

introduced by Sena. Glenn (D-Ohio) and Roth (R-Del.) which 

subjects senior non-career employees to an eUssolute bem on 

receipt of honoraria.  We think that line makes no constitutional 

sense.  While the ACLU has long recognized that some very senior 

political appointees may by the very nature of their positions be 

subject to more First Amendment restrictions than other federal 

employees, non-career status is not coextensive with political 

appointment nor is pay grade an appropriate measure of personal 

liberty.  For the vast majority of non-career employees, the two 

prong test set forth in H.R. 325 should more than assure that the 

government's interests are protected.  To be sura, as an 

employee's responsibilities Increase there may well be fewer 

opportunities for compensated First Amendment activities that ar« 

unrelated to "official duties" or "status"; just as there may be 

fewer sources of honoraria that are unaffected by those duties. 

But to the extent that those opportunities survive scrutiny under 
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the test, we can see no constitutional way to make a distinction. 

If sone absolute cut off of honoraria Is appropriate for top 

level Executive Branch enployees, then the fonulatlon In H.R. 

325 presents a more tailored approach than S.343.  While we are 

not In a position to endorse any special restrictions on 

Executive Branch officials, we thlnX the Frank bill draws a more 

appropriate line than the Senate bill. 

The ACLU has not yet reached a final verdict with respect to 

question of banning honoraria for Members of Congress.  For all 

the reasons I have previously stated, we do think an absolute 

honoraria ban raises substantial civil liberties concerns. 

Members of Congress do not lose their right to free speech upon 

election and there is no doubt that the ban works a direct and 

substantial burden on that right. On the other hand. The Union 

is mindful that there is a substantial government interest in 

protecting the legislative process and that Members are unique in 

that process because they may be called on to vote on a wide 

range of matters and hence may be seem to be Improperly 

Influenced by receipt of honoraria.  He are currently examining 

where that line ought to be drawn in order to assure that 

Members' First Amendment rights are properly protected and that 

the people's right to petition the government is not diminished. 

He are not prepared to say at this time whether or not the line 

Congress has dra%m for Itself is the right one. 

17 



I do want to address the question of whether federal 

employees who are offered honoraria for protected First Amendment 

activities unrelated to federal service should be required to 

obtain prior approval from the Office of Government Ethics.  We 

understand that several subcommittee members raised the idea at 

the hearing and Common Cause indicated that it would be 

supportive of such a scheme.  The ACUI believes that a 

requirement of prior approval would constitute an 

unconstitutional prior restraint and must be rejected.  It is 

well settled that "prior restraints on speech and publication are 

the most serious and least tolerable infringements on First 

Amendment Rights." Nebraska Press Association v. Stuart. 427 

U.S. 539, 559 (1976).  It is obvious that pre-publication and 

pre-speech restraints have a greater chilling effect upon 

speakers than post-speech sanctions.  Federal employees faced 

with review of their protected activities by the government will 

be forced to forgo speaking until approval is.forthcoming.  More 

to the point, speakers will steer away from any speech that may 

be controversial or in any way disfavored by reviewers. 

Moreover, pre-speech or publication decisions are made upon 

little more than speculation and conjecture unlike post-speech 

sanctions which may be evaluated in the context of actual events. 

Such decisions cede too much discretion to the decision maker and 

therefore suffer the dangers both of abuse of discretion and of 

1« 
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overbreadth, restricting speech which would - under the law - b« 

entitled to be unfettered. 

Finally and perhaps nost importantly, prior restraints are 

objectionable because they shut off comaunication before it 

occurs.  Such restraints therefore conflict with the basic notion 

of the marketplace of ideas:  that the remedy for injurious 

speech Is more speech rather than coerced silence.  See. New York 

Times V. United States. 403 U.S. 713, 724 (1971). 

Given the overwhelming presumption against the validity of 

prior restraints, it is implausible that a prior approval scheme 

here would survive a constitutional challenge.' Whatever harm 

may be asserted by the government by the receipt of illegal 

honoraria cannot rise to the level of "direct", "Immediate", 

"grave and Irreparable" harm to the nation or its people which 

would overcome that presumption.  Sfi£» Nebraska Press supra, at 

593 (Brennan, J. concurring).  Surely, if the government cannot 

prevent the publication of the Pentagon Papers, it cannot stop a 

'The decision in Sneop v. United States. 444 U.S. 507 (1980) 
which upheld the pre-publication review procedures of the C.I.A. 
does not provide any authority for a prior approval scheme here. 
That case - which the ACLU believes was wrongly decided - 
Involved highly sensitive national security Information which the 
employee as an express condition of his employment had signed an 
agreement not to write about without pre-publication review by 
the agency.  In addition, the Court found that release of that 
information would cause irreparable ham.  Here the information 
at issue is not government information of any kind, there is no 
national security claim of harm and no contractual obligation for 
pre-publication review. 

19 



54 

federal employee from publishing an article which Bay arguably 

violate the honoraria statute. 

In any event, it is simply not necessary to wade into such 

troubling waters.  Federal employees contemplating the exercise 

of their First Amendment rights for compensation will have ample 

guidance as to what conduct is permissible from the statute and 

the implementing regulations.  Furthermore, if a particular 

activity falls close to the line, an employee may voluntarily 

seek guidance from O.G.E. or its agency deslgnee.  Finally, the 

substantial post-speech and publication penalties together with 

the statute's requirement for confidential disclosure more than 

assure than federal employees will carefully scrutinize their own 

conduct. 

Conclusion 

I^d like to conclude my testimony with a brief observation.  No 

government "reform" measure can absolutelv guard against 

misconduct without the risk of a significant loss of personal 

liberty.  It will always be possible no matter what legislative 

solution is being considered to devise a hypothetical set of 

facts where some potential for impropriety or the appearance of 

impropriety remains.  But the temptation to legislate at the 

margins needs to be resisted.  Broad prophalytlc rules must be 

avoided when First Amendment rights are at stake.  F.E.C. v. 

30 



Hat'l Conserv. Pol. Action Coanlttee. silBTAi at 498. The goal of 

reform legislation must be ethical standards not sanitation.  At 

some point, fundamental Interests in personal liberty and open 

government require that we stop legislating and start trusting 

th« Integrity and Judgement of the federal workforce. Hopefully 

the uproar over the honoraria ban will serve as a cautionary tale 

to that and. 

21 
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PREPARED STATEMENT OF COL. ERIK G. JOHNSON, JR., USA RET., DIRECTOR OF 
LEGISLATIVE AFFAIRS, ASSOCIATION OF THE UNITED STATES ARMY 

A Stataaent to the 

Subco^ltta* on Adalnlatratlv* Law and Govanaantal Ralatlona 

Hoiiaa Judiciary Coaltca* 

Mlatcr Chaliaan and Kcabera of tha Subconalttaa: 

Thank you for thla opportunity to axprcas tha view* of tha Aaaeclatlon 

of tha Unltad Stataa Any (AUSA) concamlng what wa ballava to ba a particu- 

larly onaroua prorlaion In tha 1989 Etblca Rafora Act. 

I rafar apadfIcally to that provlaloo In tha Act which aakaa lllagal 

tha accaptanca of any payaant for writing or apaaklng by fadaral sovanaant 

aaployaaa - a group that Includaa U.S. military cosBlsalonad and warrant of- 

flcara. It la our undaratandlng that It fortunately doea not apply to an- 

llatad paraona. Retired offlcera and Dapartaant of Dafenae clvlllana too 

are not Included In tha ban. nor ara aaabara of tha Raaarva or Rational 

Guard, unlaaa they ara la tha full-tlaa eaploy of the federal goTamaant. 

ADSA would deacrlbc the Ethlca Rafora Act of 1989 aa noble In Ita In- 

tent, recklaaa In ita aweep. Let aa tall you why: 

Thla Aaaoclatlon publlahca a aonthly aagazlna entitled Aray. It la an 

award winning publication that owea Ita reputation aa one of the world'a 

leading joumala on allltary thought to the thouaaoda of military profca- 

alonala who have contributed to It over the paat 40 yaara. Va have paid 

honoraria to our contrlbutora aa an Indnceaent to encourage profeaalonal 

writing, and becauae we believe It la one of thla aoclaty'a baalc rlghta to 

be paid for work done. 
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Our honoraria pajraants arc not larga; thay var7 at chc dlacratlon of 

the editor batvaan 14 and 18 canta par word. Thla aaana that our avaraga 

honorarluB for an artlcla la batwaan 1200 and $500 dapandlng upon Ita 

laagth. Whlla thaaa auaa ara aodaat, certainly no one will ever gat rich 

writing for Aray nagazlna. Ve ballava honoraria aarva to ancouraga writing 

for publication within tha officer corpa. 

Readera of not only Ar»y Bagazlne but many other profaaalonal publlca- 

tlona alao will be aaong the losera If thla law reaulta In the atlfllng of 

daalra to ahara Idaaa and knowledge with othera In print. Writing by ac- 

tive duty allltary offlcara for profaaalonal journala la an old and honor- 

able practice which haa had profound affecta on allltary profeaalonallaa. 

on the way war* ara fought and on hlatory. 

We ara not prepared at thla early tlae to aay that the law will atifla 

writing for publication aaong the officer corpa; the dealre to enhance tha 

profeaalon la atrong. There are alao aany other raaaona why t;hoae In gor- 

anaant aarvlce put In the aany extra houra that auch contrlbutlona re- 

quire: a profaaalonal dealre to enhance their flelda by aharlng Idaaa, a 

aotl«« to educate or a coapulalon to create. But we believe atrongly that 

they daaerve to get paid, Juat like the aany other contrlbutora whoaa lota 

In life are not aubject to congreaalonal edict. 

Finally, we would like to point out that thla provlalon of the Act dla- 

crlalnataa agalnat thoae who write. A govemaent eaployce at all but tha 

vary hlgheat levela can work at and receive pay for virtually any part-tlaa 

job he or ahc chooaaa aa long aa It doaa not violate conflict of Intereat 

lawa and If dona on off-duty tlaa. Why alngle out thoae who write, a voca- 
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tlen which can be aore gmcllng, and for the average writer uanally leas lu- 

crative on a per-hour baala than a Job at a McDonald's counter? 

ADSA urges you to aaend the Ethics Act so as to permit honoraria to be 

accepted by those federal govcmaent eaployeea, which includes military of- 

flcera, who wrlta for professional publications. 

We believe It to be the duty of every member of this body to legislate 

In a manner that stimulates Individual thought and creativity and the de- 

sire to share knowledge with others. Until this ban on honoraria by the 

Ethics Reform Act Is purged from what Is otherwise a congressional action 

to be proud of, a great many dedicated people with much to contribute are, 

becauss they choae careers with the government, being discriminated against 

because they write and denied one of a free society's basic rights; that of 

being paid for work done. 



PREPARED STATEMENT OF THE ASSOCIATION OF PROFESSORS OF MEDICINE 

Mr. Ouinnan and Members of the Subcommittee: 

The Auocialioii of Profeuon of Medicine (APM) appreciates the opportunity to submit 

testimony on RR. 32S, legislation to remove the prohibition on the receipt of honoraria by most 

federal employees. We are very supportive of the introduction of this legislation, and will lend all 

efforts to secure its passage. 

The APM represents the 126 chairmen of departments of medicine at VS. medical schools. 

Of these schools, 103 are formally afEiliated with a Department of Veterans Affairs (VA) Medical 

Centers. The reasons for the affiliations between medical schools and VA Medical Centen are two- 

fold: first, the VA is provided with a cadte of high-quality physicians to assist in the care of its 

patients: second, medical schools are given access to established in-patient facilities to train iheir 

graduate physicians. This system has ben in place since the end of World War II, and has resulted 

in nearly half of all current physicians spending some portion of their training in the VA system. 

A key ingredient to making the affiliations a success b replicating the academic atmosphere 

of the medical schools in the VA training sites. Such an atmosphere improves the attractiveness of 

the VA, with the opportunities not only to treat patients but to teach and conduct research as well. 

The academic setting provided by the medical school afiiliations is of tremendous value in not only 

recruiting, but also in retaining top-notch physicians to the VA and has been a major achievements 

of the VA-medical schools partnership. 

The fouixlation of the relationship between the VA and academic medicine is the joint 

appointment of staff at the two institutions. Under this system, all physicians hired by the afTiliatcd 

VA Medical Center become faculty at the medical school, and likewise to many of the existing faculty 

from the academic institution receive VA appointments. The idea behind this system is to create .1 

level of professional parity between physicians at the two institutions, and especially to make the 

physicians at the VA full participants in the academic medical establishment. 

The purpose of the afGiiations is to have the medical schools assist in providing the highest 

quality health care services to VA patients. The level of assistance is produced through negotiations 

between staff of the two institutions, based on a determination of the level of staffing required to 

meet the VA's patient care need for a given year.  For example: 

A VA Medical Center determines it requires 123 FTEs (Full Time Equivalents, or the 
measure of full-time efforts needed to perform a given task) to fulfill it patient care 

. mission. The budget allocated to the Medical Center allows it to have 23 full-time 
VA physicians; the remaining 100 FTEs will he made up of part-time VA physicians, 
who spend the non-VA portion of their time at the medical school or other non-VA 
aSiliated teaching hospital These physiciam will be compensated by both partners 
in proportion to the amount of time spent at each institution. 
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In this hypothetical example, the 100 FTEt could be made up of 200 part-time VA physicians, each 

of whom spends 4/8ths of their time at the VA Medical Center. [The VA expresses its work units 

in 8ths, which equal approximate 5 houn each. Full-time VA physicians are considered 8/Slhs. or 

spending 40 houn per week at the VA.) In reality, the 100 FTE would most likely consist of a 

mixture of part-time penonnel, ranging from 2/8ths to 7/8ths (part-lime VA physicians are paid on 

a pro-rated basis of the full-time level for their grade). 

As mentioned previously, a major factor in the determination of the number of part-time 

physicians needed is the resources available at a particular VA Medical Center. It is almost always 

the case that salaries for full-time VA physicians lag behind those of their medical school, and as (he 

affiliations strive to create parity between staff at the two institutions, the medical school departments 

pay a portion (in some cases a substantial porion) of the part-time VA physicians total compensation. 

In other words, medical school departmental chairs provide funds over and above the full-time VA 

. rate to keep part-time VA physiciaiu' salaries reasonably equal to their medical school colleagues with 

DO ties to the VA. 

Part-time service should in no way be construed as meaning those physicians have any lesser 

commitment to the VA. They have the same dedication to providing the best medical care services 

to VA patients as those who serve full-time. If they did not, they would certainly choose to spend 

their valuable professional time in another setting. 

Thus, part-time VA physicians are part-time federal employees, but they serve professional!) 

IS full-time medical school faculty, and as such, shouM be encouraged to fully partkipate in ihc 

academic medical enterprise with the same privileges as their university counterparts who do not 

serve at the VA. Pillars of this enterprise are the ability punue academic endeavors such as scholarly 

publication, service as visiting professore, and presentation of research results. 

Over 6,000 part-time academic physicians currently choose to spend a portion of Ihvir 

professional time at VA Medical Centers, despite k>wer pay and generally less sophisticated workini; 

conditions. The prohibition on honoraria that went into effect on January 1 presents a tremendiiuj 

disincentive to part-time service at the VA. by creating a two-class environment within the V.\ 

medical school partoenhip: tboae without ties to the VA, who can receive honoraria for norm.il 

academic activities; and those with ties to the VA who cannot Reports filtering back to the APM 

oCGce since the implementation of the honoraria provision indicate that it is already having a ncgair\ c 

impact on the morale of part-time VA physicians. The spirit of many VA physicians is already k>w 

because of successive yean of chronic uDderfunding for the medical care and research systems in the 
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VA; with vacancy rales among phyiiciant already higher than nonnal at the VA, no further reasons 

to discontinue service in the VA should be created. 

Losses by the VA due to the prohibition on honoraria would have a direct impact on the 

quality of patient care services delivered to VA patients, because the part-time physicians who 

participate in activities that involve honoraria are often those with outstanding credentials in Iheir 

field. These physiciaiu would logically be of greatest interest to outside entities and, moreover, of 

greatest value to the VA for patient care services. 

It should also be noted that the VA has already adopted vety strict conflict of interest rules 

for relationships between its full-time physicians and private concerns. In addition, all VA physicians 

who have medical school faculty appointments fall under guidelines which virtually all institutions 

have to prevent unethical behavior by Iheir staff. Thus, even prior to the implementation of the 

honoraria prohibition, rules to prevent unethical professional conduct by VA physicians were in place. 

In sum, the APM believes that the current ban on the receipt of honoraria by part-time VA 

physicians creates an unnecded and unwarranted division between the partners in the VA-medica! 

school relationship, which in turn, could have a negative impact on the quality of care delivered to 

VA patients. The Association urges the speedy passage by the Subcommittee, full Committee, and 

the House of H.R. 323. Please let our staff know how the APM can be most useful to you in this 

process. 

40-741 0-91 
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PREPARED STATEMENT OF THE ASSOCIATION OF AMERICAN MEDICAL COLLEGES 

The Association of American Medical Colleges (AAMQ supports H.R. 325, a bill to revise the 

current prohibition on Federal employees from receiving honoraria.   The AAMC appreciates the 

opportunity to submit testimony on the particular efTects of the ban on physicians employed by 

the Department of Veterans Affairs, Veterans Health Service and Research Administration (VA- 

VHSRA). VHSRA currently employs over 10,000 physicians, nearly 6,000 of whom serve part- 

time at the VA as well as on the faculty of a medical school. The implications of the honoraria 

ban included in Title V of P.L 101-194 are particularly troubling for this group of physicians. 

In fact, the House of Representatives has twice unanimously approved legislation to repeal 

application of the ban for VHSRA employees. H.R. 598, as passed by the House of January 31, 

includes language to 'provide that a person appointed as an employee of the DVA's Veterans 

Health Service and Research Administration on either a full or part-time basis may receive and 

retain amounts (or any other thing of value) paid to that person for an appearance, speech, or 

article so long as the appearance, speech, or article does not create a conflict of interest or an 

appearance of a conflict of interest House Veterans' Affairs Committee Chairman G.V. 'Sonny' 

Montgomery stated on the floor prior to passage, There is growing recognition that this sweeping 

prohibition is not warranted. Its impact on VA is likely to be particularly severe.  In almost all 

universities, honoraria and royalties are regarded as both appropriate and desirable sources of 

income for the individual, as long as no conflict of interest is present The law's ban will clearly 

discourage from VA employment the very specialists and teachers VA hopes to recruit and retain. 

„ If physicians in critical specialties (especially some part-time physicians) are penalized by being 

denied fees that they would otherwise collect while not on duty with the VA, many will seek 

employment elsewhere. The VA system can ill afford to kise any of these specialists.' The 
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House unaniinously agreed in supporting H.R. S98. The bill before the Subcommittee today, 

H.R. 325, reanirms this position. 

The AAMC serves as the national voice for the 126 U.S. medical schools, over 90 professional 

and academic societies, and 420 teaching hospitals, 72 of which are VA medical centers. A total 

of 102 of the nation's 126 medical schools share an affiliation arrangement with one or more VA 

health care facilities. Since 1945, the VA and medical schools have been working together to 

provide high quality health care to eligible veterans. Medical schools are heavily invested in the 

VA and seek to relate to VA medical centers no differently than other leaching hospitals. 

The relationship between VA medical centers and schoob of medicine serve two very important 

purposes.  Medical school affiliations provide the VA with a pool of highly trained medical 

professionals to help strengthen the overall quality of medical care to veterans. Affiliations play a 

key role in physician recruitment and retention for the VA. Through the affiliation agreements, 

the VA can offer a positive working environment including benefits such as opportunities to 

teach, to participate in nationally recognized research programs, and to have access to patients 

who need specialized clinical care. 

The second function of this relationship is the VA's ability to provide an enriching educational 

environment for the training of future physicians. Half the physicians trained in this country 

received a portion of their education in a VA medical center. Students and residents at the VA 

receive intensive training in the care of patients with cardiovascular doease, cancer, and mental 

health disoidetx. 



Al Ihe foundation of the aCTiUation agreements between VA ho*pilab and medical schoob is the 

practice of providing professional parity between physicians at the VA and those at the medical 

school. Through these agreements, a physician may enter into a joint appointment as a physician 

at the VA medical center as well as a medical school faculty member. The medical school 

promotes integration of full and part-time VA physicians into the academic community, and 

makes a commitment to offer them the same career opportunities as faculty memben who do not 

have VA responsibilities. The Federal employee honoraria ban imposed by P.L 101-194 would 

severely disrupt this equitable relationship. 

P.L 101-194 precludes VA physicians who are also university faculty members from accepting 

compensation for activities performed as university faculty, including serving as a visiting 

professor, giving lectures, and publishing some anides or books. Such activities are an integral 

part of the academic enterprise and are critical to professional development and promotion. The 

honoraria ban sets apart medical school faculty who have VA hospital appointments from those 

who have appointments at other teaching hospitals.  Moreover, the ban establishes a disincentive 

to continue to serve as a VA physician, at a time when VHSRA is facing slafling shoruges and is 

challenged with serious problems in recruiting and retaining well-qualified health professionals, 

due in part to non-competitive salaries. In fact, because VA physicians' salaries generally lag 

behind those in other academic settings, the affiliated medical school will often subsidize the VA 

salary to keep compensation in line with non-VA based medical school faculty. A survey at one 

VA-afniiated medical school revealed that twenty percent of the faculty physicians who work at 

the VA are likely* to leave the VA system within a year because of the newly-imposed honoraria 
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While the prohibition on receiving honoraria will affect full-time VA medical professionals, it 

presents an even greater threat to retention of part-time VA physicians who are vital to meeting 

VHSRA's staffing needs. At affiliated VA medical centers, officials at the VA hospital and the 

medical school join to establish a staffing plan to accommodate expected workloads to meet 

patient needs. VA medical centers seek academic physicians to work part-time for two major 

reasoiu. First, a VA hospital may have a patient population that only requires some medical 

services on a limited basis; ophthalmology or neurological surgery are prime examples. Second, in 

many cases, the VA salary structure is not sufTiciently competitive to attract practioners of certain 

medical and surgical specialties on a full-time basis; in these cases, a hospital director's best option 

li often to employ more than one qualified individual on a part-time basis to meet workloads and 

allow those individuals to supplement their VA income by working part-time in other clinical 

settings at higher rates.   The VA is particularly dependent on part-time physicians to provide 

medical services in specialties such as radiology, anesthesiology, and many surgical specialties. 

An academic environment provides opportunities to teach and mentor, to conduct biomedical 

research, and to interact with like-minded colleagues and students. The physicians that enter into 

arrangements as part-lime VA employees are as dedicated to sustaining quality care in VA 

medical centen as those physicians who serve full-lime. In fact, many university-VA physicians are 

renowned in their fields of medical practice.  For this reason, outside groups invite them to 

present research findings, teach students and residents, and lecture on new developments in 

medical care. Many of these activities are expected of academics who seek tenure and other 

professional recognition. It may be argued that such activities are a responsibility because they 

involve the dissemination of knowledge linked to medical advances and improved understanding 

of human health and disease. 



The honoraria ban denies VA-univenity physicians Ihe ability to participate fully in academic 

pursuits that are open to their university colleagues who have no ties to the VA. As a result, the 

VA is likely to experience declining morale, tension in affiliations, and. most importantly, 

increased attrition, which will contribute to the VA's difficulty in recruiting and retaining high 

caliber physicians. Moreover, the ban is likely to impact negatively Ihe quality of care delivered to 

veterans because the most senior and often best qualified VA physicians are those whose skills 

and expertise are sought outside the VA; these individuals will most likely be the most affected 

and the most quickly frustrated by the honoraria ban. For all of the above reasons the honoraria 

ban requires revision. 

Finally, VHSRA has had in place for over five years a comprehensive set of rules to prevent the 

same type of unethical professional conduct that the honoraria ban seeks to prevent. Similarly, 

universities also require their employees to abide by strict standards related to conflicts of interest 

and the appearance of conflicts of interest. These policies promote the same goals and ethical 

practices as the honoraria ban stipulated in P.L 101-194.  It seems unreasonable to assume that 

Federal employees are more susceptible to outside influence than other professionals, and it 

seems unreasonable to ask Federal employees to limit participation in certain activities that are 

unrelated to their Federal employment The AAMC supports HJ^ 325 to amend the applicalioa 

of the overly broad directives extant in the current law. 
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STATEMENT OF STEPHEN D. POTTS, DIRECTOR, OFFICE OF 
GOVERNMENT ETHICS, ACCOMPANIED BY JANE LEY. DEPUTY 
GENERAL COUNSEL 

Mr. POTTS. Good morning. 
Let me first introduce my colleague, Jane Ley. She is the Deputy 

General Counsel of the Office of Government Ethics. 
Mr. FRANK. Welcome. 
Mr. POTTS. Mr. Chairman, as a result of what I have heard today, 

it seems to me pretty clear that there is a consensus that some leg- 
islation is required to rectify the problem we have all been talking 
about. So I am not going to go back and cover my testimony in 
detail. That's a part of the record. 

Mr. FRANK. We will put it in the record. 
Mr. POTTS. What I would like to do is just immediately home in 

on the questions that you posed and what you're interested in. 
Mr. FRANK. Thank you. 
Mr. POTTS. First of all, as to who is covered, we have made a 

little chart for our own purposes, which we will be glad to share 
with your staff, which takes each of the four bills that have been 
introduced and then that chart talks about the test for the limited 
ban, the coverage for the ban, coverage for restrictions and what 
reports are required, and whether or not it's retroactive. It has cer- 
tainly been helpful to me to sort of sort out the different provisions 
of the bills and to compare them. 

Where we stand at the Office of Government Ethics is that we 
believe, in terms of the coverage, the proper coverage is to include 
the members but also to cover all noncareer—and I emphasize the 
word "noncareer"—GS-16 and up Federal employees. So we think 
that is the proper place to draw the line. 

In other words, what I'm saying is that when we are lifting the 
honoraria ban, we are lifting it for all people below that line. In 
other words, the honoraria ban would continue to be in effect for 
members and for all noncareer, GS-16 and up. 

Mr. FRANK. The GS-17's, where would they be? 
Mr. POTTS. If they're career, they would be free to take the hono- 

raria. In other words, they would not be covered. 
Mr. FRANK. They would be exempted. OK. 
Mr. GEKAS. IS noncareer equal to civil service? 
Mr. POTTS. They are not civil service. That's the difference. 

They're an equivalent scale, but they are noncareer  
Mr. GEKAS. Noncareer is a political appointee or noncivil service. 
Mr. POTTS. Exactly. 
Mr. FRANK. A temporary appointee would be like Jamie Whitten. 
[Laughter.] 
Mr. POTTS. I will say there's a little factor in here that we really 

don't feel very strongly about—and there are sort of two ways to go 
on this. As perhaps you know, the President, through Executive 
Order 12674, has imposed a ban on any earned outside income on 
any of his Presidential appointees. Now, that would include any- 
body confirmed by the Senate. So it includes not only Cabinet offi- 
cers and Assistant Secretaries but also people in the White House 
who have to be Senate-confirmed. So we're not talking about an 
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earned income. 

So going back to Congresswoman Morella's example, someone 
who was growing roses and selling them, as far as that Executive 
order is concerned, they couldn't get income for selling the roses, 
much less making a talk about the roses. 

Now, I guess what I'm getting at is one way of going about this, I 
think, would be to draft the legislation so it would be coextensive 
with the President's Executive order. In other words, it would say 
that there is an honoraria ban for people who are Presidential ap- 
pointees. That would be fine with us. Also, the difference in that 
with what I originally said, it leaves a small group of noncareer, 
nonpresidentially appointed people out from under the ban. So 
we're probably talking about a thousand Federal employees that 
would make the difference there, in how you define it in that tech- 
nical respect. 

As I said, Mr. Chairman, we will be glad to talk to the staff and 
work with the staff in that respect, to try to refine that coverage 
definition. 

As far as people in the House side are concerned, it is clear from 
the legislation that the Members of the House would be covered. I 
guess then the question is are there any other people that should 
be covered—in other words, that there would be a ban on accepting 
honoraria. I guess what we would suggest is that there be a level 
playing field and that probably the easiest way to do that, since 
you don't have civil servants that are literally GS-16's and above, 
would be to do that on the basis of pay. So that would be one way 
of extending the coverage to some of the people in the House who 
have equivalent positions to Presidential appointees. That would 
be, I think, one way to include them in the coverage. 

Now, turning to a second matter that the chairman raised, on 
the conflict of interest provisions, in looking at the various bills we 
note that Congressman Rhodes' bill tracks very closely Senate bill 
242. I was testifying yesterday before Chairman Glenn and his com- 
mittee on that bill, which is dealing with this very same problem. 
Yesterday we testified in support of 242. It has this two-part test 
about, first, that the subject of the appearance speech or article 
and the reason for the honoraria is unrelated to the individual's of- 
ficial duties or status. We think that is a very important part of 
the test to retain, because there is, in fact, for the executive 
branch, a criminal statute on the books, which has been on the 
books for a long time—that's 18 U.S. Code, section 209. That provi- 
sion of the law says that it's a criminal offense for a Federal em- 
ployee to receive any supplementation of his salary from a private 
source. So we have got that for the executive branch that is a 
whole other question there. So we think this would be appropriate 
language. 

We also think the other part is very important, that the person 
offering the honoraria has no interest that may be substantially af- 
fected by the performance or nonperformance of the individual's 
duties, "rhere, of course, we are getting to the real nitty-gritty of 
the conflict possibility, and we think we are comfortable with that 
language. Indeed, we have in the past at OGE applied that test, so 
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it is something that we're comfortable with and have a little body 
of precedent you might say. 

As far as the appearances issue is concerned, I think there is not 
a lot to worry about on appearances of conflicts of interest if you 
are talking about lifting the honoraria ban for mid- and lower-level 
employees. The fact of the matter is that really where the appear- 
ance problem crops up is with the higher ranking officials in the 
Government, whether they be judicial, legislative or congressional. 
I think it's obvious that the higher a person's profile is, the more 
focus there is on that person's activities, what else they do besides 
their official duties, and so there is a greater chance that there is 
going to be a concern about possible conflicts of interest. 

Normally, when you get down with somebody at a GS-12 or 
whatever, you know, the appearance side of it is not the same kind 
of problem because there is not the public identity of that person 
as a high-ranking official, and what they're doing on their own 
time doesn't present the same level of problem as it does with a 
high-ranking official. 

Finally, let me just comment on the question that Congressman 
Gekas raised about the outside employment, just to confirm that 
under the—in other words, let's go back to before January 1. For 
mid- and lower-level employees, there was no restriction on outside 
employment for individuals of that sort, except for just the general 
restriction that if the agency or department employing that person 
deemed that the outside employment was interfering in some way 
with the proper performance of that individual's duties, then, of 
course, it was a problem on that level. But there was no rule 
saying you can't get paid for a speech or writing a book or making 
an appearance or selling roses, whatever it is you might want to 
do. It was simply a general—^just as you would any business, 
whether it's the Federal Government or not. If you have an em- 
ployee who is not performing up to your standards because, let's 
say, he's a night watchman and he is working all night, and he 
comes to work zonked out, then you've got a problem. But that is 
not a problem unique to the Federal Government, and it's not a 
conflict problem in the sense that we are normally thinking of it, 
but simply being able to perform your job. 

I might also say that—yes, please. 
Mr. GEKAS. What about the higher level career employees? 
Mr. POTTS. Under existing law and preexisting law, before Janu- 

ary 1, there were some additional restrictions on the higher level 
employees that related to—where there was a cap placed at 15 per- 
cent of a level II executive. In other words, you took the compensa- 
tion for a level II executive, took 15 percent of that amount, that 
was the cap for the higher ranking employees as far as the total 
amount they could earn in a year on an outside basis. 

You see, it gets complicated, Mr. Gekas, because also, for those 
same people, they were covered by—most of them were covered by 
Executive Order 12674; that is, for Presidential appointees, where 
the President had put a flat ban on any outside earned income. 

Mr. GEKAS. Presidents come and go  
Mr. POTTS. Exactly. That's precisely the point. That's why it 

ought to be covered in the law, because it is one thing for it to be 
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in an Executive order and it's smother thing for it to be part of the 
law. 

Mr. GEKAS. Forgetting the Executive order—You don't mind, do 
you, Mr. Chairman, if I examine? 

Mr. FRANK. GO ahead. 
Mr. GEKAS. If the Executive order here clouds the issue, let's set 

that aside for a moment. It is the Congress which adopted these 15 
percent caps or whatever other kind of restrictions that you're 
talking about. 

Mr. POTTS. That's correct. 
Mr. GEKAS. Why isn't there movement to remove those like there 

is to remove the honoraria? What is so different from the 15-per- 
cent cap that you're talking about, where a guy could write a book 
£md limit his earnings to 15 percent of his salary? What's the big 
difference here? What are we talking about? 

Mr. POTTS. First of all—and I've only been in office since August 
of last year—but in talking to the staff, I have not seen that there 
has been any—in fact, I can't remember a complaint about that 
particular provision. That doesn't mean, of course, maybe there are 
some people out there that would like to complain about it and just 
have felt there was not a good possibility of getting the law 
changed. 

I must say that for the higher ranking positions, part of the 
reason perhaps that there is not a lot of complaining is that those 
jobs are so demanding in terms of time that it's hard to imagine 
that somebody could be Secretary of the Treasury and have time to 
write a novel in his spare time. 

Mr. GEKAS. What I'm saying is, isn't it true that we can infer 
that the Congress intended to restrict the activities of Federal em- 
ployees over a certain level  

Mr. POTTS. That's correct. We have. 
Mr. GEKAS. SO when the Congress restricted the activities even 

further by the honoraria—and some are saying that's going too 
far—I have to sort that out as to where that blends with the other 
restrictions. 

Mr. POTTS. Well, none of the legislation that has been proposed 
to correct this honoraria ban, as distinguished from an earned 
income limitation—you know, first of all, that's a distinction—none 
of this would go back and make any changes in that earned income 
limitation for the higher level employees. That limitation, of 
course, applies just to the executive branch, I believe. 

Mr. GEKAS. You may proceed. 
Mr. FRANK. Anything further, Mr. Potts. 
Mr. POTTS. Let me just say that I think that covers all the points 

that you raised, Mr. Chairman. I again wanted to repeat our offer, 
that we will be happy to work with the staff and counsel. 

[The prepared statement of Mr. Potts follows:] 
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STATEMENT OF 

STEPHEN D. POTTS 
DIRECTOR 

OFFICE OF GOVERNhENT ETHICS 

BEFORE 
THE SUBCOMMITTEE ON ADMINISTRATIVE LAW AND 

GOVERNMENTAL RELATIONS OF THE HOUSE JUDICIARY COMMITTEE 

ON 
THE BAN ON HONORARIA IN 

THE ETHICS IN GOVERNMENT ACT 

MR. CBAIRMkH AMD MIMBXRS Or THS COMMITm: 

I am pleased to be here to testify today on legislation that 
would modify the honorarium ban enacted In the Ethics Reform Act and 
found in section 501(b) of the Ethics in Government Act. As you know 
I supported a Senate amendment that would have modified this 
legislation last Fall before It became effective on January 1, 1991, 
and I now support your efforts. 

While Congress made a policy decision in enacting the honoraria 
iBan now in effect, I continue to believe that a different policy would 
be more advantageous to the government and less onerous to the many 
employees that it now affects. Conflict of interest restrictions and 
standards of conduct are respected by government employees when the 
restrictions seem fair and clearly related to government employment. 
When that relationship is not clearly discernible, not only does 
adherence to that restriction suffer, but the credibility of all the 
standards that make up the code of conduct for federal employees is 

'• undermined. That is why I am pleased that the Subcommittee has taken 
up this issue quickly In this Congress. The longer this restriction 
stays as it is now written, the harder I believe It will be for my 
office to persuade government eiq>loyees to respect many of the other 
standards of conduct. 

By way of background, the executive branch has always been 
subject to a number of statutes and regulations that limited the 
acceptance and the amount of honoraria that could be received by an 
officer or employee. That has not been as true for the other two 
branches. For instance,'only executive branch employees are covered 
by a criminal statute, 16 U.S.C. S 209, which prohibits the acceptance 
of any payment or supplementation of salary as compensation for 
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services as an officer or employee. The statute also applies to the 
persons who pay the salary or supplementation of salary. This statute 
has effectively precluded the payment or receipt of compensation In 
the form of honoraria that might In any way be offered because of a 
person's government duties. 

Since 1965, Executive Orders and Implementing regulations have 
prohibited employees from engaging in outside activities that are not 
compatible with the full and proper discharge of the duties and 
responsibilities of their government employment. The prohibition 
includes activities that Involve the acceptance of a fee or any other 
thing of value in circumstances in which acceptance may result in or 
create the appearemce of a conflict of interest or that, may result In 
or create the appearance of using public office for private gain. 
Further, officers and employees may not use Infomatlon gained by 
virtue of their government employment that is not generally available 
to the public, nor can they use government time, equipment or 
facilities to carry out private activities. Until January 1, 1991 the 
test for acceptance of honoraria by employees (as opposed to the 
highest level officials) had been the following: 

(1) Is the honorarium offered for carrying out government duties 
or for an activity that focuses specifically on the employing agency's 
responsibilities, policies and programs? 

(2) Is the honorarium offered to the government employee or 
family member because of the official position held by the employee? 

(3) Is the honorarium offered, because of the government 
information that is being Imparted? 

(4) Is the honorarium offered by'someone who does business with 
or wishes to do business wltl) the employee in his or her official 
capacity? , ^ •'•'••. 

(5) Mere any government resources or time used by the employee 
to produce the materials for the article or speech or make the 
appearance? ,.   ' ... ... 

If the answer to all of these questions was no, then an offered 
honorarium was acceptable, although it could not have exceeded $2000. 

For higher level employees, there were additional restrictions. 
First, since 1979, individuals who hold advice and consent positions 
and since the mid-1980's, certain high level Presidential appointees 
in the White House Office have been prohibited by the Ethics in 
Government Act from receiving any outside earned Income in excess of 
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15% of their government salaries. Second, the test for relatedness 
was more stringent for the highest level appointees. They were 
prohibited from receiving any compensation for any consultation, 
lecture, discussion, writing or appearance, the subject matter of 
which was devoted substantially to the responsibilities, programs, or 
operations of their agencies or which drew substantially on official 
data or ideas which had not become part of the body of public 
information. And finally, since April of 1989, the President has, by 
Executive Order 12674, prohibited his full-time appointees from having 
any outside earned income, including honoraria. In sum, the receipt 
of honoraria under circumstances that created an actual or apparent 
conflict of interest was already prohibited for officers and employees 
of the executive branch. 

The honoraria restriction of section 501 (b) of the Ethics in 
Government Act is simply an added layer on top of these existing 
restrictions in the Executive branch — a layer that, in our judgment 
imposes too great a burden on the vast majority of government 
employees and is unnecessary to protect the government from unethical 
conduct. 

As you luiow, the National Treasury Employees Union, the American 
Federation of Government Employees, and twelve employees represented 
by the American Civil Liberties Union each filed suit challenging the 
constitutionality of the new honoraria restriction that became 
effective January 1, 1991. The Department of Justice is defending the 
constitutionality of the statute as it is now in effect. The cases 
were consolidated by the U.S. District Court for the District of 
Columbia which denied the plaintiffs' request for a temporary 
restraining order euid/or a preliminary injunction. The U.S. Court of 
Appeals for the D.C. Circuit denied emergency injunctlve relief but 
expedited consideration of the appeal from the denial of the 
preliminary Injunction. NTEU requested a stay from the Supreme Court, 
which was denied. A hearing before the Court of J^peals on the denial 
of the preliminary injunction was held on January 29, and, at the time 
of the submission of this testimony, no decision has been rendered. 

With that background In mind, I would like to comment briefly 
upon the four bills that have been introduced in the House that would 
modify the honoraria ban of section 501(b) of the Ethics in Government 
Act. In general, all of the bills would provide for a two-tiered 
application of the ban. One class of individuals would remain totally 
prohibited from the receipt of honoraria while another class of 
individuals would be covered by either a less restrictive ban or no 
ban at all. Two of the bills would make the modifications to the 
restriction retroactive to the effective date of the present strict 
ban and two do not Include an effective date. Two would reimpose the 
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$2000 limit on any honoraria properly accepted and two would not. And, 
two would require that any honoraria accepted be reported pursuant to 
section 107 of the Ethics In Government Act and the other two are 
silent with regard to additional reporting requirements. 

The two most important issues that we note in all of the bills 
are (1) the class of officers and employees covered by the strict ban 
and the class afforded some relief from the strict ban and (2) the 
test for .application of the restriction as modified. 

with respect to the first issue, all of the bills would allow the 
Strict ban to remain applicable to Members. H.R. 109 and H.R. 474 
would continue to apply the strict ban only to Members. All others 
In the government would be subject to a ban that would involve 
determining whether the honorarium Is related to government duties and 
position. H.R. 325 would apply the strict ban to Members, all persons 
appointed by the President with advice and consent of the Senate (not 
Presidential appointees in the White House Office) and all 0-7's and 
above in the uniformed services. H.R. 414 would apply the strict ban 
to all Members and any non-career officer or employee whose rate of 
basic pay is equal to or greater than the annual rate of basic pay in 
effect for GS-16. This is the same class of individuals to which the 
restrictions on outside earned Income and outside activities of 
sections 501(a) and 502 of the Ethics in Government Act apply. 

Of the four, H.R. 414 would subject the most extensive class of 
Individuals to the strict ban. However, in the Executive branch, 
because of Executive Order 12674, as amended, most of that class, 
i.e., most non-career Executive branch officers and employees who are 
appointed by the President, are already prohibited from having any 
outside earned Income. As honoraria is defined in current law, 
anything of value that would violate the honoraria ban of section 
501(b) would also violate that Executive Order. 

The class covered by the . Executive Order eamed-income 
restriction does not however include those individuals who are 
appointed to non-career positions at GS-16 or above by someone other 
than the President. For instance, many Deputy Assistant Secretaries 
within departments are non-career members of the SES. They are not 
appointed by the President and are not covered by the President's 
total ban on outside earned income. Thus, but for the current 
statutory ban, they could accept honoraria for activities totally 
unrelated to their government duties and position. Therefore, the 
practical effect of H.R. 414 on the executive branch would be to 
prohibit the receipt of honoraria by this relatively small group of 
Individuals not already subject to the more restrictive prohibition 
of the President's executive order. 
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While H.R. 414 would address the concerns many Executive branch 
employees have had with the new ban, we would not object If the 
complete honoraria ban covered a narrower group of federal officials. 
However, we believe a complete ban on receipt of honoraria should 
cover the most senior officials of all three branches as a visible 
means of fostering public confidence in our government. The other 
bills vary from this principle. As noted, H.R. 325 would not cover 
the highest level Presidential appointees in the White House Office. 
On the other hand, it would cover certain uniformed officers that even 
the outside earned income and employment restrictions of the Ethics 
in Government Act do not cover. H.R. 109 and H.R. 474 would not 
continue the strict ban for high level officials of either the 
Judicial or Executive branches. 

In sum, we believe that the class that is specified by H.R. 414 
to remain covered by the total ban is the most preferable of all four 
bills, but that a somewhat narrower class would still meet the purpose 
of the strict ban which, in part, was directed to the public 
perception that all honoraria offered to the highest level officials 
In the government is inextricably entwined with their official 
position. 

With regard to the second issue, the relief provided to the vast 
majority of federal employees, all of the bills through similar 
descriptions, would provide that an honorarium be prohibited only if 
the subject of the appearance, speech, or article is related to the 
recipient's duties or status. Two of the bills would also require 
that the person offering the honorarium have no interest that would 
be substantially affected by the performance or non-performance of the 
individual's duties. 

We would, for executive branch employees, expect to interpret the 
"relatedness' test of any one of these bills in the same way we have 
in the past, and to apply the same general five-part test discussed 
earlier for lower-level government employees. For instance, a lawyer 
writing a law review article on a subject that he researched from 
publicly reported cases could receive an honorarium for that activity 
but could not receive one for making a speech about the activities of 
his division given in his official capacity. An accountant could 
receive an honorarium for a speech on double entry bookkeeping but 
could not do so for an article describing cost accounting principles 
he was presently drafting. On the other hand, the avid flyfisher who 
happens to regulate long haul truckers would be unable to receive an 
honorarium for a speech on flyfishing given to the truckers at their 
annual convention. Our interpretation would necessarily have to take 
into consideration all other statutes and regulations that apply to 
these executive branch employees.   Therefore, we see that the 
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description of the relatedness test will ultimately have more effect 
upon the Legislative and Judicial branch employees than it will 
probably have on the executive branch because they are not subject to 
the same extensive statutes and regulations. 

This concludes my written statement. I will be happy to answer 
any questions that you might have. 
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Mr. FRANK. Let me say that I think the fact that your office is in 
existence is helpful to us in legislating, because one of the provi- 
sions I had is that there be confidential filings, confidential as far 
as the general public is concerned, but the employer would have 
access to it. 

Second, I want to be very explicit, that I appreciate your men- 
tioning that there were certain forms of wording which we had 
some experience with. Obviously, when we're legislating, to the 
extent possible, if we can pick up an existing verbal formula which 
has been tested and where there's a body of interpretation, that is 
to be preferred. Because giving people guidance is very important. 
The great majority of employees want to do exactly what they're 
supposed to do and they need to have that guidance. 

Let me just ask you a couple of brief questions. Your proposal on 
the GS-16, that was for the executive branch. As I understand it, 
you said—and I don't mean to lock anybody in here—but one pro- 
posal would be anybody who is a career civil servant is exempted, 
insofar as he or she was serving as a career civil servant. If you 
were a career civil servant who took a temporary Presidential ap- 
pointment, you would be covered by those rules  

Mr. POTTS. That's right. 
Mr. FRANK. And when you went back into the career service, 

that would change? 
Mr. POTTS. Right. 
Mr. FRANK. And as far as the legislative branch is concerned, 

you would use a GS-16 pay level cutoff to approximate that same 
thing, and we have to work out appropriate ones for the judiciary, 
whatever they are. 

Let me say with regard to the statute you mentioned, about the 
criminal prohibition in the executive branch against supplement- 
ing salaries, we have a similar effect achieved in the House be- 
cause we have a House rule—I don't know what the Senate does— 
which says members cannot accept any additional funds from pri- 
vate sources or put any additional private funds into their clerk 
hire allowance. So we, as members, are limited to the amount that 
the House votes per office. That has the effect of prohibiting any 
outside supplementation by making it against the rules for the 
member to apply any of that. So we do achieve a similar goal in 
terms of supplementation. 

The last point I world say to my friend from Pennsylvania. I 
take the fact that we didn't have complaints before and have them 
now as a sign that we may have achieved a pretty good balance 
before than now. I would subscribe to Mr. Potts' analysis of the 15- 
percent limit on outside earned income as not really biting that 
much. If it only applies to higher level officials, they are less likely 
to have the time and energy to do this and are more worried about 
conflicts of interest. 

What happens is, that means that corrupters are not random in 
their approaches. The more important you are, the more likely you 
are to get an offer that's corrupting, at least at the level of a 
speech, et cetera. You might like to take a relatively down-in-the- 
ranks inspector and try to corrupt him or her, but it might be a 
little hard to justify inviting the inspector to come and speak to 
your group. So probably OSHA inspectors don't get that many 



78 

speaking engagements even from people who might like to get on 
their good side, so I think that may be right. 

The book royalties, again we should remind people, are exempt 
now. That can be a distortion because that's a case—I guess Mel- 
ville couldn't have serialized it and gotten paid for the serializa- 
tion, which they used to do in the 19th century, but he could have 
written a book and gotten the royalties. 

My impression from the conversations I have had—it's not a sta- 
tistical compilation yet—is that the 15-percent rule, even if it did 
apply to lower level employees, would not be a serious problem for 
most of them. We're not talking about people who are getting vast 
sums of money. That doesn't mean it should exist down at that 
level. 

I have no further questions. We'll go to Mr. Reed. 
Mr. REED. Mr. Potts, has your Office followed up this legislation 

by seeking some information from affected employees and have you 
formed any general conclusions about the effect of the legislation? 

Mr. POTTS. Yes, we have, Mr. Reed. We really haven t had to 
take a very proactive role in that respect because we have gotten a 
tremendous amount of correspondence, some sent to us from the 
Hill, some that's been directed to us directly, and some that was 
just oral in the way of what we call random calls that come in 
asking for advice about this. 

I would say, certainly since I've been in office since last August, 
it has been overwhelmingly the most focused upon subject of any 
action of the Office of Government Ethics or the Congress. So there 
is definitely a tremendous amount of concern out there among Fed- 
eral employees about this issue, of course, as concrete evidence of 
the litigation that was begun by the ACLU and two Federal worker 
unions, which is ongoing as we speak. 

Mr. REED. Your impression then is that this reform is something 
that should be done. I don't want to unfairly characterize your tes- 
timony, but you seem to accept the two-pronged test proposed in 
Mr. Frank's legislation, and the question you're raising is who 
should it apply to; is that a fair summary? 

Mr. POTTS. I think that's correct, yes. 
Mr. REED. Just an additional followup question. Could you give 

me an example of a typical position of someone who would be 
above GS-16 but a career person who would be exempted, the type 
of individual we would be dealing with? 

Mr. POTTS. Well, we have sitting at the counsel table someone 
who is a career SESer and would not be covered. 

Mr. FRANK. She would remain covered? 
Ms. LEY. I would be subject to less strict bar under your test. 
Mr. POTTS. Since she is career SES. 
Mr. FRANK. Oh, career SES. 
Mr. REED. Following up on the chairman's question, is there at 

present a legal definition that would make it clear what is career 
and what is not career? Is that something that would have to be 
developed in conjunction with this legislation? 

Mr. POTTS. NO, I think that is clear. It is clear, and we can share 
that with the staff. 

Mr. REED. Would that be incorporated into this present legisla- 
tion by reference at least? 
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Mr. POTTS. By reference, I think would be sufficient. 
Mr. REED. Thank you, Mr. Chairman. 
Mr. FRANK. Let me clarify, because I don't want to be responsible 

for any lack of understanding. Mr. Potts has been very forthright, 
which I admire, in saying he thought this honoraria ban went too 
far and that we could protect the legitimate interests by cutting it 
back. I just asked him not to repeat that. But he's been very clear 
from the beginning and we appreciate that. 

Mr. Ramdstad. 
Mr. RAMSTAD. Mr. Potts, being a mere freshman and possessing 

all the naivete attendant to that designation, you will have to 
excuse me. I'm not familiar with the legislative history on this law. 
But my question is twofold. 

First, did your office support the broad ban on honoraria at the 
time the law was enacted? 

Mr. POTTS. NO, we did not. 
Mr. RAMSTAD. YOU did not support the broad ban? 
Mr. POTTS. We did not support the broad ban. We had tried, in 

fact, to point out that we thought it did go too far. I'm saying "we." 
I was not in office at that time. But I understand this problem was 
pointed out ahead of time. 

Mr. RAMSTAD. The second question goes to the appearance of im- 
propriety which, of course, is relevant in this law, getting on the 
good side, as the distinguished Chair points out. Wherein lies the 
magic in the distinction between, say, a GS-16 or a GS-15 in terms 
of perception, in terms of the appearance of impropriety in accept- 
ing honoraria for various purposes? 

Mr. POTTS. I think what it really gets down to is that the people 
who you are reading about in the newspaper and so forth and that 
are in the public eye are the high-ranking public officials. So I 
might agree with you to a certain extent in that I don't believe 
there is a technical legal distinction that we're trying to draw. It is 
simply that I think, when you really talk about, as a practical 
matter, where the problems may exist, they are going to be with— 
let's say in the executive branch—they're going to be with people 
who are Presidential appointees because they are the ones who are 
in the policymaking positions and they are the ones that the press 
is going to write about and so on, that the reporters are going to 
focus on as to what their activities are, not only officially but then 
whatever else it is they may be doing that would create this ap- 
pearance of impropriety. 

Mr. RAMSTAD. Thank you, Mr. Chairman. 
Mr. MAZZOU [presiding]. Maybe I could ask just a couple of ques- 

tions on my own before going to the next witness. 
Maybe it's in the record, but what are some of the examples of 

what people do. Federal workers who currently are or were, prior 
to January, engaging in outside activities? I know what the big 
shots do. We know full well about speeches and monographs 
and  

Mr. POTTS. Right. I assume you want more of the mid- and lower 
level  

Mr. MAZZOU. Right, those who perhaps would be exempted if we 
decide to go with the legislation. What are they doing? 
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Mr. POTTS. Just about everything. I mean, it really is remarka- 
ble. There was the example of the attorney who writes columns 
about wine. He's an expert on wine. He writes articles about wine. 
There was the example of—I can't remember exactly where the 
employee worked, but it had nothing to do with raising sheepdogs. 
But he gave lectures about how to raise sheepdogs. 

Mr. MAZZOU. These are mostly hobbies; is that a fair statement? 
Mr. POTTS. Oh, absolutely. An awful lot of people write about 

geneology, about growing roses. It literally covers the gamut of 
human activity. 

Mr. MAZZOU. IS it your experience that these activities constitute 
no likely compromise of their work, or any situation of conflict? 

Mr. POTTS. Frankly, I go a little further than that. I think it's 
worse than just being neutral. I think, by allowing people to pursue 
their hobbies and to have some of the recognition of getting paid 
for it—I mean, there is a little element there that what I did was 
really worthwhile. I mean, they could do it for free and probably 
the person that gives a lecture on roses is not going to get very 
much for those lectures, I doubt. But it is just sort of an imprima- 
tur, that hey, what you've done is valuable and useful and we 
really appreciate it and want to give that kind of recognition. 

Mr. MAZZOU. And for the most part, the higher up the scale you 
get, the less time you have and, therefore, the less you indulge 
your hobby; is that your experience? 

Mr. POTTS. Well, it's not so much that you wouldn't have a 
hobby, but you certainly don't have quite the opportunity to pursue 
it in the same way that a person who has more of a 9 to 5 job. 

Mr. MAZZOU. HOW much of this is for the money, in a sense to 
shore up a pay structure which may not be particularly appropri- 
ate, given the talent of the people involved? 

Mr. POTTS. I'm just speaking of a personal impression. I really 
don't think it is so much about the actual money as a supplement 
to the pay to enable them to continue their Federal emplojTnent. 
The tone of most of the letters that I have read—and I've read a 
slew of them on this subject—really suggest to me that it is more 
sort of confirmation that they really should have pride in whatever 
this is as a hobby or an avocation that they have undertaken. 

Mr. MAZZOLI. Since you've read all those letters, you have prob- 
ably been reading all these Federal columns that appear in the 
Post and the Washington Times. 

Mr. POTTS. I've read some, yes. 
Mr. MAZZOU. I'm sure you have. 
One of the concerns raised by people—and maybe they're dis- 

gruntled employees whose hobbies are not in demand—but they 
say it's not so much their worry about what people do as moon- 
lighting but what they do as daylighting, with telephone calls that 
come into the workplace, working over class plans, talking, engag- 
ing in reading research, preparing for the nighttime talk, going 
through all of the rigamarole that, in effect, supports what is being 
done at night. 

Is there any experience you have there? Is any of that valid, or is 
that just pure disgruntlement? 
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Mr. POTTS. NO, I'm sure that there are some abuses like that. 
Most of the letters we were getting in were ones that wanted the 
honoraria ban lifted. 

Mr. MAZZOU. But did you get some of the other ones? 
Mr. POTTS. I can't say that I have read any letters pointing that 

part out. But I think it's a valid concern, but I think it's really a 
management concern. In other words, I think it's up to manage- 
ment to deal with that. 

Mr. MAZZOU. That was my next question. To what extent cur- 
rently—it may not be an edict—but to what extent is there any 
kind of an arrangement whereby the individual who has these out- 
side hobbies or activities for which pay is sometimes achieved re- 
quired to give notice to the superior of what that is or how it is, 
and to what extent is that purely and solely their activity, that no 
one needs to know about, so long as they show up in the morning? 

Mr. POTTS. Let me ask Ms. Ley to address that. 
Ms. LEY. In the past it has varied by agency. Each agency had its 

own set of regulations dealing with outside employment or other 
activities. Some required preapproval and some did not. But they 
gave guidance to any employee about when the employee should 
have enough sense to come ask. 

In the future, our office has been tasked by the President's Exec- 
utive order to issue one set of regulations for the entire executive 
branch, and we will have to deal with the issue of preapproval or 
not in those regulations for all Federal employees. 

Mr. MAZZOU. And what's the drift now? Is there any preliminary 
notion as to whether there will be preapproval, prenotice, or only 
an on-cause basis? 

Ms. LEY. I think at the moment the draft would not require ev- 
erybody in the Government to have preapproval. Again, there will 
be a list of criteria the employee could tsJce a look at to find out 
whether he or she should come in for the approval, because asking 
the grade 2 to come in to find out whether he or she can babysit is 
not what we're interested in having. 

Mr. MAZZOU. In the preliminary draft, is there anything about 
phone calls during company time, so to speak? 

Ms. LEY. Yes. "rhat has always been prohibited in the past. You 
can't use Government resources for private purposes. 

Mr. MAZZOU. But they have been used probably? 
Ms. LEY. Apparently so. 
Mr. MAZZOU. But it's something that would be in these proposed 

regulations? 
Ms. LEY. Yes. That will remain prohibited. 
Mr. MAZZOU. Thank you very much. 
Any other questions? 
Mr. GEKAS. Yes, Mr. Chairman. 
Barney was reemphasizing his concern that perhaps it is the of- 

feror where we should be focusing on the problems of conflict of 
interest or possible corruption, as it were, attempted corruption, 
not the subject of the work or the subject of the speech or the ap- 
pearance by the Federal employees. Do you share that new empha- 
sis, or should that be given more weight than the subject matter? 

Mr. POTTS. I think both of them have to be borne in mind, so I 
think they really both should be covered. I wouldn't say one should 
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receive greater weight than the other. I think they're both 
important. 

Mr. GEKAS. Thank you very much. 
Mr. POTTS. I wonder if I could ask Congressman Reed to convey 

my good wishes to Governor Sundlun. He's a good friend and I 
know he's pleased to have a colleague here in the Congress. 

Mr. REED. Thank you, Mr. Potts. I'm sure at this point the Gov- 
ernor would be grateful to receive those good wishes. 

Mr. MAZZOU. Thank you very much. There will perhaps be other 
questions that might be sent down by mail. 

The Chair would like to call forward Mr. Fred Wertheimer, who 
is the president of Common Cause. 

Mr. Wertheimer, we appreciate your appearance. Your state- 
ment, without objection, will be made a part of the record. 

STATEMENT OF FRED WERTHEIMER, PRESIDENT, COMMON 
CAUSE 

Mr. WERTHEIMER. I would like to submit my statement and make 
some remarks, Mr. Chairman. 

Mr. MAZZOU. Without objection. 
Mr. WERTHEIMER. We very much appreciate the opportunity to 

appear this morning. Common Cause has supported and worked for 
measures both to ensure high ethics standards in the Federal Gov- 
ernment and to assure appropriate salary levels for public officials. 
We strongly supported and worked for the passage of the ethics/ 
pay package adopted in 1989 which resulted in the 1989 Ethics in 
Government Act. 

The Senate, in exempting itself from the honoraria ban and 
ethics reforms in the 1989 act, left itself in the wholly untenable 
position of having substantially lower ethics standards than the 
rest of the Government. We believe that any proposed legislation to 
revise the honoraria ban in the 1989 Ethics Act must include a pro- 
vision to ban honoraria for Senators. We do not believe this issue 
can be left standing as it is. 

There have been claims made that Congress, in enacting the 
1989 Ethics Act, mistakenly or inadvertently applied the honoraria 
ban to certain members of the Government. This is simply not cor- 
rect. As the reports of two Presidential commissions and the House 
Task Force on Ethics made clear, the honoraria ban was designed 
to ban honoraria outright for all Federal officials and employees. 

The President's Ethics Commission urged that Congress should 
ban the receipt of honoraria by all officials and employees in all 
three branches. The House Bipartisan Task Force asserted that, 
"Honoraria should be abolished for all officers and employees of 
the Government." 

The statute dealing with honoraria has been on the books since 
1974. The definition has covered all Government employees since 
1974. The change that was made in 1989 was to move from a re- 
striction on the amount that could be accepted to a ban. The defini- 
tion was not changed, the coverage was not changed, and I think it 
was as clear as could be in the report language, the statute, the 
history, that this was a ban on honoraria for all Federsd officials. 
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Mr. MAZZOU. Mr. Wertheimer, just for the sake of the record, 
are those reference points in your statement? 

Mr. WERTHEIMER. They are in my testimony, Mr. Chairman. 
Mr. MAZZOU. Thank you very much. 
Mr. WERTHEIMER. The honoraria ban does not stop individuals 

from speaking; it does not stop articles from being published; it 
does not stop appearances from being made. It does bar Federal of- 
ficials from being paid by private interests for these activities. 

We would like to submit for the record a copy of the brief that 
we have submitted in the Federal Court of Appeals case on the con- 
stitutionality of the honoraria ban. We believe it is constitutional, 
Eind the brief sets forth our views on that. 

Mr.. MAZZOU. Without objection, it will be made a part of the 
record. 

[The brief appears in the appendix.] 
Mr. WERTHEIMER. Common Cause supported the flat ban on 

honoraria fees for all Grovernment officials in 1989, and we contin- 
ue to believe it is the most appropriate way to deal with this impor- 
tant ethics issue. The honoraria fee system has become a particu- 
larly pernicious vehicle for private interests to make influence pay- 
ments to public officials, payments that go directly to their person- 
al financial benefit. Once a flat ban on honoraria fees is weakened, 
the door again is open to potential abuse. 

It is an inherently difficult task to draft language that allows 
honoraria fees while at the same time preventing them in all cases 
where abuses may occur. That is particularly true in the case of 
Congress, given the broad sweep of responsibilities that exists here. 
It is hard to imagine, for example, many circumstances where a 
party making an honoraria payment to a professional staff member 
of the House Ways and Means Committee or the Senate Finance 
Committee or to the top staff aide of a Member of Congress would 
not have some interest that could be affected by that staff member 
of aide's performance of their official duties. 

It becomes edl the more difficult to go down this path of a case- 
by-case restriction where the bodies responsible for overseeing and 
enforcing ethics rules have been lax in carrying out their duties 
and where the payments are not required to be publicly disclosed. 

Despite our concerns, Common Cause is prepared to support lim- 
ited revisions in the flat honoraria ban under the following condi- 
tions: High level officials in the three branches of Government 
whose salaries are equal to or above the level of GS-16 must con- 
tinue to be subject to the flat honoraria ban to assure against any 
abuses occurring involving these key officials. Second, middle- and 
lower-level Federal officials must continue to be subject to an hono- 
raria ban in situations where conflict of interest or the appearance 
of conflict of interest may occur. Third, requirements must be en- 
acted to ensure that appropriate oversight and enforcement occur 
of the revised honoraria provision for middle- emd lower-level Fed- 
eral officials. 

We strongly believe that high level officials, including senior con- 
gressional staff and career Government officials, must not be per- 
mitted to accept any honoraria fees. Because these officials and 
staff are in such key positions in Government and because the 
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honoraria fee system has become such a pernicious vehicle for 
abuse, the honoraria ban covering them must be foolproof. 

We oppose the legislation introduced by Chairman Frank in its 
current form because it exempts all Government officials other 
than Members of the House, judges, and Presidential appointees 
subject to Senate confirmation from the flat honoraria ban. This 
means senior congressional staff and a number of other senior Grov- 
ernment officials would be exempt from the outright ban. 

In its current form, the Frank bill would exempt the White 
House staff, which is not subject to Senate confirmation, from the 
honoraria ban, and while that may not have been the intent in the 
drafting of the bill, that certainly is the way the bill is written 
now. We believe both the White House staff and senior congres- 
sional staff must be subject to the statutory flat ban on honoraria 
in order to avoid opening the door to any abuses involving these 
key officials, and we would oppose any legislation that does not 
cover them with a flat ban. 

Concern about the payment of honoraria fees to senior congres- 
sional staff" had become a growing problem and was a public issue 
at the time that the flat honoraria ban was contemplated and en- 
acted. For example, in 1988 two House aides to the then House 
Speaker and House minority leader "embarked on a trip to Okla- 
homa and Texas in which they collected $28,000 in speaking fees in 
2 days, more honoraria than most members receive in a year," ac- 
cording to the Washington Post. The money came from contractors, 
engineers, and a karate uniform maker. 

The staff director of the Senate Finance Committee received a 
total of $37,550 for speeches in 1985 and 1986 from "groups eager 
to learn of the 1986 tax reform measure's details," according to the 
Wall Street Journal. 

We would like to enclose copies of those articles for the record. 
Mr. MAZZOU. Without objection. 
[The articles follow:] 



The Wall Street Journal  5/26/89 

Honoraria, Bounty of Special Interest Groups, 
Trickle Down to Some Congressional Staffers 

By JOHN E. YANC 
Sm/r nrpvtirr of THE WAU-STHBCT JOUKAAL 

WASHINGTON - William Ptits. a senior 
House aide, took less tlian two weeks last 
year to earn S16.500 In speaking fees. 

Mr- Pitts, the top aide to House Mlnor- 
Hy Uader Robert Michel rR.. IIl.l. re- 
ceived the largess from the Tobacco Insti- 
tute. Texas businessman H. Rosa Perot Jr. 
and Mr. Perot's oil and gas company. HJt 
Petroleum, among others. 

Aod Mr. Pitts wasn't the only congres- 
sionai staff member to do well. Mainy of 
his appearances were made with John 
Mack, the aide to House Speaker James 
Wright who resigned earlier this month. 
In the Senate, where staff members' 1388 
financial-disclosure forms won't be made 
pubUc until next week. Sheila Burke, GOP 
leader Robert Doles tc^ staffer, reported 
ptcktng up 0.300 In honoraria two years 
ago- 

Even congressional officers without any 
legislative responsibilities reap the re- 
wards. Secretary of the Senate Walter 
Stewart, a close associate of Sen. Robert 
Byrd (D., W. Va.t. accepted 112.000 tor 
q>eeches In 1987; he hasn't yet completed 
Us 1968 disclosure form. House Door- 
keeper James Molloy took in C,6tf) from 
speeches last year. And the Senate cha- 
pialn reported collecting S12.460 in speak- 
ing (ees In 1987. 

Largely overlooked amid the height- 
ened scniiiny of the ethics of lawmakers 
are the honoraria received by their staff. 
Federal niles bar executive branch 
workers from accepting outside (ees of any 
kind, and House and Senate rules limit the 
total amount of honoraria that lawmakers 
may keep, but there Isn't any celling for 
UwtrstJif. 

Tliat bothers some who view honoraria 
as bttle more than Influence peddling. 
"Staff can play a critical role In helping or 
hindering an Interest group." says Fred 
Werthelmer, president of Common Cause, 
a ctu»ns" lobbying group, "No one has 
quite explained the rationale for suff 
members receiving these honoraria 
fees." 

It's Impossible to determine all of the 
honoraria paid to congressional aides be- 
cause only those holding top Jobs or earn- 
ing top salaries must disclose details of 
Ihelr personal finances. Of those who are 
required to disclose outside income, many 
accept only a tew hundred dollars each 
year for lectures or senfilnars at universi- 
ties and think tanks, according to a review 
of financial disclosure forms. But some Im- 
portant staffers take thousands of dollars 
each year from companies and groups that 
liave much to win or lose In legislation. 

Mr. Pitts, whose salary is SS5.500, 
fiadn't accepted large amounts of honora- 
ria before last year, reporting a total of 
only SCJOO In 198£ and 1987. In all. he got 
tnjM last year, giving SS.mo of it to char 
Ity. 

William Pitta's 
1988 Honoraria 
DATE or 
rAXMtST tOtUCE AHOUTT 

JULS F J. Spill 12.000 

Jut Century M&rtial ArU J.0OO- 

Ju.6 HTBInc. 2.000 
J>||.T Willlui Beock looo- 
JuiT The ToUcco iMtitul* soo 
Ju. II H.RoaPvMjr 2.000 

Jui.ll 2.000 

Jill. II OkltlKHni 
Busineu Dn. 2.000 

Jui. II Muihutan 
CofutnicUon 2.000- 

TA. 10 Anhnn« BtiaJ. 1.000 

*Danil«d to chwitr 
5M>W. AMWwi OMCIMW. AMfwtf 

On reflection, he says, he has become 
uneasy with the exercise and has decided 
to stop. "When done on a broad scale, such 
practice appeared Inappn^riate (or a staff 
person in my position." Mr. Pitts says. 'I 
no longer accept honoraria." 

Messrs. Mack and Pitts were in demajid 
because they were Imporunt decision- 
maken In the House. Many staff members 
find themselves In demand when things 
heat up In their fields of expertise. 

As the lax-overhaul bill made Its way 
through the legislative shoals in 1985 and 
1986. for example. William Dtefenderfer. 
then staff director of the Senate Finance 
Committee, received 1J7.S50 lor speeches 
sponsored by groups eager to team ol the 
measure's details, according to Senate dis- 
closure forms. 

"I adhered to the letter of the law." Mr. 
Dtefenderfer, now the deputy director-des- 
ignate of the Office of Management and 
Budget, said at his conflrmatlor) hearing 
earlier this month. Mr. Diefenderfer said 
he could have made much more but had 
rejected fees from some groups in order to 
avoid the appearance of a conflicl. "1 dk) 
not accept the honts^rla. but I made the 
speech," he said. 

Some of the top honoraria recipients in 
the Senate haven't any specific leglslaltvf 
responsibilities but. like Mr. Stewart. ar« 
close to imporunt lawmakers. 

Henry Giugni. who as Senate sergeant- 
at-arms controls more than 1,400 jotK and 
a budget of more than SlOO million, picked 
up S5.S00 in 1987. his first year in his cur- 
rent post and his first year reporting any 
honorana, Mr. Gmgni, a former Honolulu 
vice-squad officer who was paid a salary of 
iiA.OM last year, was a top aide to Sen. 
Daniel Inouye iD., Hawaii), a senior mem- 
ber of the Senate ApprofHlatlons Commit* 
tee. for 24 years. 

One Senate employee who has consis- 
tently received large sums of honoraria 
has even higher connections: CTiaplaIn 
Richard Halverson proves It pays to pray 
In the Senate. 

Mr. Halverson, a Presbyterian minister 
whose 1^ Senate salary was about S77,- 
500. made $]2.4€0 In speaking fees In 1967. 
.Most of his fees were for appearances be- 
fore church groups, but included S500 for a 
speech to the Associated General Contrac- 
tors and S150 for a speech to the National 
Hardware Dealers Association. 

Some lawmakers bar their staff or 
aides on committees they control from ac- 
cepting honoraria. Ironically, one such 
member is Chairman Dan Rostenkowskl 
<D.. III.) of the House Ways and Means 
Committee, who himself reported collect- 
ing nZ2,500 In honoraria last year, the 
most of any lawmaker. 

The filings also show that many top 
aides hold stakes In companies affected by 
legislation the staffers help shape. For in- 
stance. William Michael Kltimlller. staff 
director of the House Energy and Com- 
merce Committee, said that last year he 
Inherited from his mother-in-law between 
S1T.S06 and S40.000 in Amoco Corp.. Exxon 
Corp.. Southern California Edison Co.. Bell 
AtUndc Corp., C^ntel Corp., U S West Inc. 
and Waste Management Inc. stock-all In- 
dustries falling within the committee's Ju- 
risdiction. 

While House rules prohibit lawmaken 
and congressional aides fn»n using their 
official positions (or personal gain, nothing 
prevents them from holding financial Inter- 
ests that might conflict with their official 
duties. 

-Robert J.ESikrr amtribvted to this 
article. 
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THltt*Mllv,TnN ?iM Onimtufi. 1VS9 

For Two in the House, 
A Fast $28,000 in Fees 

By Charles R. Babcock 

In January last year, two (op 
House leadership aides embarked 
on a trip to Oklahoma and Texa5 in 
whKh they collected $28,000 in 
speaking fees in two days, more 
honoraria than most members re- 
ceive in a year. 

John P. Mack, floor assistant to 
then-Speaker Jim Wright (D-Tex,). 
and William Pitts, his counterpart 
for Minority Leader Robert H. Mi- 
chel (R-lll), received fees from con- 
tractors, engmeers and a karate 
uniform maker. 

The appearances were arranged 
by a Mack fnend, Paul R(^>erts, 
who was a consulLint to Texas de- 
veloper H. Ross Perot jr.. son of 
billionaire H. Rosa Perot. They 
were made two weeks after Mack, 
without hearings or debate, in- 
•eried language in an appropha- 
tiona bill adopted as Congress was 
about to adjourn that ordered the 
Federal Avution Administration to 
put up %2S miUiOT in seed money 
(or a cargo airport in Wright's con* 
gressional district. 

FAA documents, obtained under 
the Freedom of Information Act, 
show that in November 1967 the 
agency actively opposed the air- 
port. It called the {25 million set- 
aside "unjustified" and sakl the FAA 
suf^rted a much smaller, general 
aviation airport that couM be built 
for about $4.5 million on 380 acres 
Perot donated. The land was part of 
16.000 acres the Perot group owns 
in ih« area. 

Stanley Brand, a Washington at- 
torney speaking for Perot, said the 
timing of Mack's work on the air- 
port funding and the large fees he 
and Pitts accepted two weeks later 
were coincidental. "There clearly 
was no intent by the Perot group to 
say thank you to John Mack,* Brind 
said. 

Perot Jr. is not recorded as hav- 
ing ever paid honoraria to members 
of Congress. Brand wouM not ex- 
plain how the devek>per happened 
to want to hear from Mack and 
Pitta at the time or whiit consultant 
Roberts did for the Perot group. 
The lawyer said only that the pay- 
ments were "within the rules. They 
were in connection with the render- 
ing of services. It had nothing to do 

' with the airport .... It was not in 
return for any action taken.' 

Mack, who resigned from 
Wrist's staff last sprmg after a 
Wsshingt'wi Prtsi story detailed his 
K..,.,i ,.,f.s„ , anvk on a w-Knan 

years earlier, couW not be reached 
for comment. He reported $12,000 
in honoraria from the ihp. Roberts 
did not return a reporter's calls. 

Pats, who received $16,000 on 
the trip and gave $6,000 of it to 
chanty, declined to comment. He 
has t<^ other reporters that he no 
longer accepts feet for nuking 
speeches or appearances. A Michel 
spokesman said, "Bill knew nothing 
of the specific legislative interest of 
the group. He knew nothing of the 
airport. He had no involveraent in, 
or knowledge of, the behind-the- 
scenes activity aimed at getting the 
airport funds.* 

Perot tokl the Dallas Morning 
News that he met Mack and Pitts at 
the airport in January 1968, and 
took them on a tour of the airport 
development. Pitts, but not Mack, 
reported receiving a $2,000 fee 
from Perot. They then moved to 
another Perot office and discussed 
energy policy, with Perot's oil com- 
pany paymg Pitts another $2,000 
and Mack $2,000. Asked why Perot 
paid iwo honoraria the same day. 
Brand said, There weie two aep- 
arate events." Witham Beudc. a 
Perot consultant, then took the two 
staff aides to dinner and paid f^tta 
another $2,000. 

Each staffer reported that HTB 
Inc.. an Oklahoma City architecture 
and engineering firm, paid for their 
airfare, two days' food and lodging 
and a $2,000 honoraria. They also 
received $2,000 honoraria each 
from FJ. SpiU. an Oklahoma City 
engineer; Century Martial Art*, 
which fiukes karate unfforms; Man- 
hattan Construction of Tuisa: and 
CMdahcnu Business Devekipment 
Council, an entity that cannot be 
found in any businesa directory or 
telephone book. 

Leonard Ball, an HTB VKC prea- 
ident, said in an interview that he 
invited members of kxral businesses 
and staffs of RepuMicaa and Dem- 
ocratic offtcehoUers to hear Made 
and Pitts talk about Congress. 

HIS firm gets about half its busi- 
ness from federal govcmmeot con- 
tracts and "everything we can do to 
get more econonuc vilalization for 
Oklahoma m<-tkes a bigger pie in 
which we can compete," Ball said. 
That's our interest." 

The firm has a small contract on 
the Perot airport, but Ball said that 
it had no connection with the Mack- 
Rtts appearance. There w»i no 
quid pro quo,' he said. 

SUtJfreseardur Lucy SkatJtHfofd 
rniftribfflcd to Iku refiert 
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Tm •wmcTii* ht»T Omwii*, \imu 

Interest-Group Honoraria Plentiful lor To[) Hill Aidej 

One MonOiy bit April. KHturd J 
SuBmn, kxiKitme rhM-f IOIJIM-{ uf 
the Houtr fubiw Work- Comnni- 
UV. flfw la OiMax>i jl [«>nnit((i'^- 
npmr lo mer-i «iih crffkuK of 
Waste Marugcmrni Inr .^nrt r.mr 
the firm'k Ub. SUIIIVMH A^«-<I W.c.t< 
MuUKfnwnt ru fui hiin .« Irr I-K 

ihf viAit: the rooifwnv iniil lini 
12.000. ami ^Hiv.in lUw tkhk lu 
WMhaiRton. 

Ont Mgndiy IJM mmlli. Krvtn L 
CoRlkb. a»U iirechtt itf ihr Srn- 

g GNnmilitv. trav4>)nl to 

•I (iiiwiil.m-ii Wj<Juti|!l<»i hutrl to 
Kivi- j it^-turr- to » Uif amuifuir 
it>nip4nv~>i Irdtiff spmrMwrd hv a 
Ht'vp idlU-d thr W;)i4ijn{tl.m C'rii- 
|>us Ir wa-» oTO- nl jbnut JO ulk'«— 
.t( itnto per jpp(-4r4iKr- ifMt (»ot- 
tlN-t> wi!) iiiakr for W^^linLjiftiM) 
Cdflipus IhtK yriif F<illi>wiiif{ hit 
'•wn [1^1 prai ln-r. (mitheb dnt nnt 
itviiii/i- ihrv h>Kk»,ifM on j ment- 
Iv IilrtI ih-w liMirr rfi^W 

niiiri-(t III ^cr^t «prJl>ifi|t frr* arxl 
ttiAf trip^ pJ»i (<K by spnul inlcr- 
r«t (troupe jusi hkr tl^ir buv«r,, 
Inti*rvir»f« 4IKI a review irf hun- 
dfnJt (>t ttifi drtckMUfc Malrments 

sh»w lh.i(. as wilh l-iwiii.iKvi-. Utr 
n«ii%< uifiumtial- dwiimiinv >ntt 
ilifolots artr! hmxtuiw ts|»t-f(N, 
MM'h a* SuJIivan aivl OmlK-h—tr- 
tvivr the iivnl hiin<>r«u. Hiil iiidl 
rnjny IHK' a<tvanta)tr «>wr nirmhifs, 
iNr jTiUKinl o( hiMW^rui thi*v i.in 
kerp )•* lhi-m^lw-\ i^ mil liiitiltnl 
by Hou^c or a<-iMi<- riiii-> 

lo * ytM wht-B hiwuif.Kii t-ir 
nirmbm ha»T foiivnl »•«!• -pfrid 
piihln .iitrnli'41. ••pr.kini; lvi-% l-n 
airtc^ ha*!- twrrty turn iiothi-d, 
Krp. C.Wnn M ,'Viidrr-i(i II'LJIII >. 
Sullivan's innuinlitf > luiriiun. ^.m) 
hr wa-Ji'I awari' Ihc thiei omiise) 
tud traveled on cnnmiiitef time and 

n>ii:t-> r<( rviri\e a ipeakmR Ire 
~U'tN n wf liirr pt-nple and |u> (brut 
••I iiiuih iiuioiv and (J-iv itvir ix- 

ekpi-n-H-% III Kei an toiKitaru.' he 
s-A. AnthTwm. wh» det-tik'f) m Au- 
fi-i I» two (urthci  antpfaiur f4 
lv«H>IJIM hv hi* • .4illlUtTrr'-^   it ill. 
.*.iilnl ilut rte ni.iv ,1-K >^[]ivm u< 

thiiN-l I'x  hn Ir^tt-I 

»l(i-<i fie b«.>me \tJi dinil<* •)( 
itw Setuti' (Mnkirtf jkim-I in j.inu- 
arv.  mMruriine   Iktmntatii:   Ma(( 

Sw STAFF. ASO-Cgl I 

Rules on Staffs Outside Income Vary Widely 
VvHMK commrtter* and offkf^ have verv dtfler- 

cm ru.it» KOwrninn turff honoraru—or no rules M 
aU. An increaiinit number of mafor ammiitiees aiMl 
•ome members are placmR touKt>ei r^^rKlnmr. on 
•Uflers than members fare, baniiinft ihe atieiXance 
o( hMW>rafia by «taff totally, in several astf.. and 
pultinn itrw limilit nn paid travel, 

Sfinte member^ have rules layiRK an atdc <an't 
accept .-in hiwuiartuni i( he nukrs an appeafriw-e 
reptesenitrg the member. Some cuniniiUM". bar 
hom)r.iria. but permit I ravel. 

The Senate Commerce Committee permtit nei- 
ther. "If we think the (np a impgiiant lur loiiHiiir- 
te« (HfurieK^. the rommillee pays for it.~ slafi dim - 
tor f<.ilph Everett said. The Srnattr Fjiew and Nat- 
ural Ke'vwrrei Comnuttet allows «a(f menibert to 
takf '^pi-.tkitic fee^ *r««ii ir.ide groups, hut nul Irrmi 
individual cJicnpanK-}. Tliat's MI their i 'nu a(H>ear- 
anre of beinR hehnMrn lo a certain rompany.' uid 
»ta(f direcinr U-iryl ()«tn. 

Vanda McMartry, new Maff direr tor d the Sen- 
ate Fmance Conimitiee. has tohl Democratic Half 
members they cannol nke honnraria. but can travel 
ti the gue^s o4 oul^iKlr jtroupt The hn«i tan pay 
exprnM-k. not eniertaminent. Mi:Murtry MHI. The 
commillee'ft rules abo My iita[f members rar/i trav- 
el overseas, ran'l take a s,pou>e ikxiK and rant 
travel while Confiresa M in !>e»!4on. 

Arnold Pimaru. vtatt director of the Senate 
Armrd Servl^e^ Conimidee. taHl ha siad i«n't per- 
milled to take any 'tpeakmg fet^ from xroup^ in the 
d4'fen«e mduMry oi to own siixh m defense <:um- 
panien. 

Senators nil the committee can snd often do ar- 
rept tpeakuijt ler« (mm defenite coniracton. but 
Puiwro »)d. "Members ate elected and have to op- 
erate m a very public lorum. The >lal(ers are rli* 
behatd-thc-acenes people and we've got to main 
Hire ... we «dhere lo iirong itandud^.' 
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members not to take money from 
groups ttut appear before the com- 
mittee. Gottlieb said he live« by 
that rule; his fee for talking to the 
John Hancock Mutual Life Insur- 
ance Co. Sept. 25. for instance, was 
paid by the Washington Campus, 
ttot the company. And his boss. Sen. 
Donald Riegle (D-Mtch.), is aware 
tt his outside activities. 

Gottlieb's speaking business is 
onusual for a Hill aide because it 
produces so much income and be- 
cause he doesn't itemiie the ap- 
pearances, as required by Senate 
rules, in his financial disclosure 
suteroents. 

Gottlieb already has made naore 
noney from speaking engagements 
•0 far this year, $37,500, than sen- 
ators are alk)wed to e^irn all year in 
outside income—$35,800. 

House Public Works counsel Sul- 
Bvan. who is 72 and earns $«2,500 
a year from the commiiiee. said in 
in interview that he takes hono- 
raria because he needs the money. 
*1 had seven kids and didn't get a 
raise once for eight years.' In 1986, 
lie satd. he took $15,000 in speak- 
•ig fees because "my daughter was 
getting mamed and we had some 
bmily medical problems." 

He said he makes many speeches 
for free and limits most of his paid 
speeches to Washingtm. The trip 
to Chicago In April was arranged 
after be called Frank Moore, the 
former chief bbbyist for the Carter 
White House who is now vice pres- 
ident for government affairs at 
Waste Management, a major waste 
disposal firm. 1 ulked to Frank 
Moon and said I'd like to come 
 1 suggested if there was an 
honorana available, if that couM be 
done, fine." 

Sullivan and his longtime exec- 
utive assistant. Dorothy Beam, flew 
to Chicago April 3. spent much of 
the day with Moore and other 
Waste Management officials and 
returiwd to Washington that after- 
noon. 

Their air fare. $358 each, was 
paid by the Public Works Commit- 
lee. &illiv3n prepared a one-page 
nemo on the visit for Anderson, 
extolling the firm's technologies. 

Asked why he ahoukJ get an hon- 
orarium «-hile on committee busi- 
oess in Chicago, Sullivan said, "Be- 
cause I gave a separate talk on the 
aide and it was legal.' 

Moore said nrithcr Sullivan nor 
any House or Sen.ite mnnbers who 
visit Waste Management's facilities 
nuke a formal speech. 

The $2,000 fee was the standard 
one for members, he added. 

Sullivan eanwJ another honorar- 
ium while 00 committee business in 
California in August. He stopped at 
a breakfast meeting of the Anaheim 
Chamber of Commerce arranged by 
E. Del Smith, the city's lobbyist. 
Smith paid him $1,500 for the 
talk—three times the sum Smith 
usually pays members of Congress 
to speak. 

Smith said in an interview that he 
paid Sullivan the $1,500 fee be- 
cause of his expertise from more 
than 30 years on the committee 
staff. 

Smith said he has never paxJ an- 
other staff member a speaking fee, 
but s»d of Sullivan: 'He's special, a 
•enior suff member, and an expert 
00 infrastructure. It's like getting a 
professor at a university." 

He added. "At least Dick Suffivan 
hasn't left Congress and gone with 
a big law firm and then come back 
and leveraged his contacts on the 
HiD like many other staffers do.' 

Gottlieb, who earns $84,886 a 
year from the Senate, estimated he 
makes between 60 and 80 paid 
•pecches a year. But he no knger 
takes pay from groups whose in- 
leresU are within the Banking 
Committee's purview, he said. 
*To do otherwise wouM be hypo- 
critical.' 

Gottlieb said he doesn't itemize 
his honorana income because the 
Senate Ethics Committee toM him 
years ago to list speaking fees un* 
der one lump sum from his family 
firm, 'Kevin Gottlieb and Associ- 
ates." 

Gottlieb said he had nothing to 
this effect in writing from the ethics 
committee, and could not remem- 
ber who on the committee gave him 
this (guidance. 

This income was between 
$50,000 and $100,000 in 1986. 
when he was on Riegle's personal 
staff, and $132,650 Ust year, when 
he was off the government payroll 
running Riegle's reelection cam- 
paign. 

Spe-iking and consuhtng last year 
helped boost his income to nearly 
$600,000. He received $105,000 
for running the Riegle nee and an- 
other $357,600 as president of the 
billboard trade association, the Out- 
door Advertising Associatwn ot 
America. 

Gottlieb said he is abk^ to 
keep his busy schedule because he 
only sleeps four hours a night "I'm 
not shortchanging the committee," 
be said, noting he works extra oo 
committee business at the office or 
home if he takes time out for a 
speech. *Tm good at what I do." 

It is impossible to calculate how 
much is paid to staff aides in hono- 
raria, because many aides don't 
have to file financial disclosure 
staiements. Only those who make 
more than about $65,000 a year w 
are a member's principal assistant 
must report their honoraria. 

Many lobbyists and special inter- 
est groups who target staff mem- 
bers because of their important 
roles in drafting legislatioo don't 
offer honoraria, but invite staff 
aides on expense-paid trips to com- 
fortable resorts, or for foreign in- 
terests, overseas. 

W. Lamar Smith. Gottlieb's coun- 
terpart as minonty staff director of 
Senate Banking, is one of the Sen- 
ate staffs champion travelers. He 
took only two $500 honoraria last 
year, but Usted 15 speaking trips 
paid for by groups with business 
before the committee. They includ- 
ed stays, often for several nights, in 
Honolulu; Key Largo. Fla.; Las Ve- 
gas and Palm Springs. Calif. 

"1 find the trips very beneficial" 
Smith said. "Since they pay for it. I 
usually stay more than a couple 
days to meet their people, see their 
exhibits." He added. "I thoroughly 
enjoy public speaking And it's 
not good for us to be in an ivory 
tower. Members are forced to get 
out in the real workl. If we didn't 
travel to things like this, we'd live 
in an unreal workl." 

Gerald V. Halvorsen, head of the 
Interstate Natural Gas Association, 
a group of pipelines, offers both 
honoraria and trips to staff nwnv 
bera. He said akles are invited be- 
cause "staff, especially in the Sen- 
ate, play a particularly important 
role in the legislative proces.<i and 
we want to get their views." 
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The association paid four S<rute 
aides SI.000 eiKh bst year, plus 
expen&cs, for taking part in a panel 
discussion at the group's annual 
tegtslative conference at the Ocean 
Reef Club In Key Urgo. nVe offer 
honoraria to sta^ when we ask 
tbem to give up a week^id,' he 
ttid. 

Other staff hoooraria rectpientt 
last year included Charles Kahn, a 
health care expert on the Repub- 
lican staff of the House Ways and 
Means Committee, who reported 
accepting $7,500 in honoraria from 
medical groups. This year, for the 
ftrst time, neither party's staff on 
the tax-writing committee is per- 
mitted to accept speaking fees. 

Gail Rosier, then chief economist 
for the COP staff of the Senate 
Budget Committee, coltected 
$5,900 in speaking fees last year. 
Charles Rtemenschneider. staff di- 
rector of the Senate Agriculture 
Conuntttce, repeated receiving 

, $2,000 for a speech to the Rke 
Millers Association and also at- 
tended iu conventim in Denver 
with his wife at the assodatna's 
expense. 

Ann Eppard, chief aide to Rep. 
BudShuster(R-Pa), took$2.000in 
fees from billboard companies. 
Shuster has Uken nearly $15,000 
in honoraria from the billboard k>th 
by in the past several years and it 
considered its chief ally in Congress 
by its opposing lobby. Scenic Amer- 
ica. 

WUIisloa Cofer, an akle on the 
House Armed Services readineaa 
subcommittee, collected $1,500 
and a $500 camera for three 
speeches to groups in the $16 bil- 
hon-a-year military PX and commtt> 
sary industry. The note on his 
$1,000 check from Webco USA 
Inc., of Alexandria, read "a little 
something for your time and trou* 
ble,* Cofer said. 

Increasingly, the lobbyists' atten- 
tion is on "administrative assis- 
tants,' the top personal aides to 
members of Congress. For exam- 
ple, Sandra Hanbury, chief aide to 
Rep. Michael Bilirakis (R-Fla.). took 
seven trips last year—two to 
Egypt, one to Greece and Cyprus, 
aixl four to New York—sponsored 
by banking and securities groups 
and by Bdl South, a regional tele- 
phone company. 

There ve definitely more trips 
being offered,* said Hanbury, a 20- 
year Hin veteran. Interest groups 
recognife "a k>t of legislation is 
written by the staff. We do the 
grunt work because the members 
are spread so very thin. My boss is 
on five subcommittees." 

Other frequent fliers last year 
included James Conzelman, chief 
assistant to Rep. Michael G. Oxley 
(R-Ohio), who made three trips 
abroad, to Egypt, Taiwan and 
Brussels and six domestically as a 
guest / of telecommunications 
grou^; J.W. Rayder, legislative aa- 
sistantjo Rep. Beryl F. Anthony Jr. ' 

(b-Ark.), a member of the tax-writ- 
ing committee, who made nine trips 
as the guest of insurance C(»npa- 
nies. bond bwyers, contractors, and 
the savings and kun, electronics 
and public securities ir>dustries; and 
Emily Young, legislative director to 
Rep. Bitty Tauzin (D-La.), who 
made eight trips to visit Hnancial 
instjtutioas, a power company, a 
telepbooe trade group and the wa- 
terway operators. 

Scores of staff members reported 
taking trips to Taiwan over the past 
few years. More recently, the Co- 
pies* Republic of China has entered 
the trip business. Rivals in other 
workl hot spots sponsor competing 
trips, such as the Arabs and the Is- 
raelis, the Greeks and the Turks. 

Robert Redding Jr., an aide to 
Sen. Wyche Fowler Jr. (0-Gi.), 
made it overaeu to Munich as the 
guest of the National Peanut COUA- 
dL He didn't return a r^iorter's 
call, but another Fowler akle said 
the trip was to discuss U.S. peanut 
exports to the European Commu- 
nity. 

Staff rtaMrc)ur KMuta Afalhu 
amtritmltd to this rrport 
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Mr. WERTHEIMER. TO permit key congressional staff members 
once again to receive honoraria fees at the same time such fees are 
banned for Members of Congress is to provide an open invitation 
for private interests to try to funnel influence payments to these 
key congressional staff members past any honoraria restrictions 
that may exist. 

The two-pronged test contained in the Frank and Glenn-Roth 
bills—the Frank bill in the House, the Glenn-Roth bill in the 
Senate—recognizes that the potential for conflict of interest or the 
appearance of conflict lies only partly in the subject of the activi- 
ties for which honoraria may be paid. A greater potential for abuse 
may well lie in the interests of the party providing the honoraria. 
Failure to meet either of these conditions under this test correctly 
disqualifies the honoraria fee from being given. 

Whether or not the two-pronged test will work to prevent hono- 
raria fee abuses depends on the way in which Congress means it to 
be interpreted. For example, in the case of congressional staff cov- 
ered by the two-pronged test, it must be clearly understood that 
any party providing the honoraria cannot have any interest that 
may be affected by the staff member receiving the honoraria. The 
test should be, can the congressional staff member affect or benefit 
the interests of the party providing the honoraria payment in any 
concrete way? If the staff member can affect events in a concrete 
way, the honoraria must be disallowed. 

Congress needs to make explicitly clear through statutory lan- 
guage and legislative history just what it intends to allow and pro- 
hibit if the flat ban is to be revised. Congress also needs to make 
sure that any honoraria fees allowed are not subject to abuse. 

The Glenn-Roth legislation excepts all career Government offi- 
cials from the flat ban on honoraria fees even if the officials are in 
senior positions at GS-16 or above, such as senior executive service 
officials. We see no basis for treating top career and noncareer 
Government officials differently here, and we are opposed to this 
distinction in the Glenn-Roth proposal. 

Effective oversight and enforcement is central to the effective- 
ness of any ethics laws and standards. Congress has had a question- 
able record over the years in this area. In order for a C£ise-by-case 
approach to restricting honoraria for middle- and lower-level offi- 
cials to work, there must be a commitment to carefully oversee the 
activities that occur. 

The Government offices or congressional committees responsible 
for ethics oversight should be required by statute to monitor and 
review the honoraria's receipts that are filed to ensure that the 
law has been complied with. There should also be a requirement to 
file periodic public records that disclose the number of honoraria 
fees being paid, the amounts involved, the kinds of honoraria pay- 
ments being received, and other information relevant to the way in 
which the two-pronged test is working, consistent with the confi- 
dential disclosure requirements that exist for middle- and lower- 
level Government officials and that are intended to provide privacy 
regarding the individual recipients' names and identities. 

Any revisions need to be carefully monitored to ensure that the 
restrictions are working to prevent conflicts of interest and the ap- 
pearance of conflicts and determine whether there is a need to 
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return to the flat ban on honoraria fees for all Government offi- 
cials and employees that is currently the law of the land except for 
the Senate. 

To sum up, we are opposed to any efforts to backtrack on the 
commitment to higher ethics standards contained in the 1989 act. 
Any effort to reverse the flat honoraria ban that is now the law of 
the land must continue that ban for high level officials in all three 
branches of government. It must also contain the strongest possible 
protections against honoraria fees creating conflicts for middle- and 
lower-level Government officials. 

Thank you very much, Mr. Chairman. 
Mr. MAZZOU. Thank you very much, Mr. Wertheimer. 
[The prepared statement of Mr. Wertheimer follows:] 

PREPARED STATEMENT OF FRED WERTHEIMER, PRESIDENT, COMMON CAUSE 

Mr.  Chalnaan and Membera of the Comalttea,  Conmon Cause 

appreciates the opportunity to participate  In these hearings and 

to provide our comnents on the  Issue of public service and 

private honoraria  fees  In the  federal govemaent. 

Conmon Cause has long taken the position that full-tine 

public officials and enployees should be fully and adequately 

compensated by the public they serve and should not be In paid 

relationships with private interests. 

Apart  from the conflicts of  interest and appearance of 

conflicts that can and do arise when Individuals entrusted with 

public service accept private fees,  we believe that public 

officials  should serve only one employer:   the Anerlcan public. 

As the U.S.  Supreme Court recognized in upholding restrictions on 

public employees'  outside income in United States v.  MlsslssiPDi 

Valley Generating  Co..   364  U.S.   520,   549   (1961), 

The moral  principle upon which the statute  Is based has  its 
foundation  in the  Biblical  admonition that no man may serve 
two masters,  Matt.   6:24,   a maxln which  is especially 
pertinent  if one of the masters happens to be economic self- 
interest.    Consonant with this salutary moral purpose. 
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Congress has drafted a statute which speaks In very 
comprehensive terms. 

This Is a principle recognized In the executive order Issued 

by President Bush In 1989 that prohibits the President's 

political appointees In the executive branch from accepting any 

outside private earnings whatsoever. 

Comion Cause supports and has worked for measures both to 

ensure high ethics standards In the federal government and to 

ensure appropriate salary levels for public officials. 

For this reason, we strongly supported and worked for 

passage of the ethics-pay legislative package adopted in 1989, 

which resulted In the 1989 Ethics in Government Act. 

The 1989 Ethics Act represents an essential step toward 

addressing critical ethics problems in Congress and ensuring the 

integrity of government on the whole.  These problems will not be 

effectively addressed, however, until legislation is enacted to 

overhaul and clean up the campaign financing system. 

In addition to providing a number of important ethics 

reforms, the Ethics Act, starting January 1 of this year, ended 

the wholly discredited honoraria fees system for House Members 

and staff, and officials at all levels of the executive and 

judicial branches of government. 

The Ethics Act also provided major salary increases for the 

top officials in the three branches of government, except for 

U.S. Senators.  He stated then, and continue to believe, that 

compensation for top federal officials in all branches of 

government should reflect the vital nature of these Individuals' 
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responsibllities and role in society.  The nation's top public 

servants are people who have been invested with the 

responsibility for leading and governing the nation. They make 

the laws of the land, interpret our laws and the Constitution, 

manage critical programs and run huge departments with thousands 

of employees. 

While the salary increase was provided for top-level 

government officials, it generally was recognized that the 

Increase would eventually lead to appropriate salary adjustments 

at the other levels of government as well. 

The Senate, In excepting itself from the honoraria ban and a 

number of other ethics reforms in the 1989 Ethics Act, left 

itself in the wholly unacceptable position of having 

substantially lower ethics standards than the rest of the 

government.  There is absolutely no way to justify this to the 

American people. 

Last year, a measure sponsored by Senator Christopher Dodd 

(D-CT) to apply the honoraria ban to the Senate was adopted by a 

77-23 vote in the Senate as part of comprehensive campaign 

finance reform legislation. The legislation failed to become law 

and Senator Dodd's measure is expected to be reintroduced soon. 

He believe it is incumbent upon the Senate to move 

immediately to enact the Dodd proposal to ban honoraria. We also 

believe that any proposed legislation to revise the honoraria ban 

in the 1989 Ethics Act must include a provision to ban honoraria 

for Senators and thereby raise the ethics standards in the Senate 

to the aaae levels as the rest of the government. 

40-741 0-91 
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Furthemore, we bell«v« Congress needs to adopt further 

measures to ensure that travel relDbursements do not becone 

another way for special Interests to funnel personal financial 

benefits to public officials.  At a BinlauB, though annual public 

disclosure is now required for reinbursed expenses, we believe 

that public disclosure oust be required on a quarterly basis in 

order to provide conteaporaneous knowledge of these activities. 

CoBaress Intended X Flat Honoraria Ban 

The 1989 Ethics Act abolishes the honoraria fee systea for 

House Members and staff, and for officials throughout the 

executive and judicial branches of government. 

Claims that Congress mistakenly or inadvertently applied the 

honoraria ban to certain middle- or lower-level government 

employees are erroneous. 

The honoraria ban clearly was designed to ban honoraria 

outright for all federal officials and employees covered in the 

law. 

The record of the 1989 Ethics Act Is clear.  Panels 

appointed by President Bush and by Congress to investigate and 

propose remedies for the deficiencies In existing ethics law 

recommended a flat honoraria ban isx. alX.  government personnel. 

Here's what they had to say: 

o The 1988 Commission on Official Compensation ("Quadrennial 
Commission") concluded that the "potential for impropriety In 
the present rules governing honoraria was so high that the 
practice of receiving honoraria should be eliminated."  Its 
Recommendation f3 states, in part, "Congress should enact 
legislation ... to abolish honoraria (or payments that are the 
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substantial equivalent of honoraria) as a pemlsslble source 
of outside earned Income for all three branches." 

o The President's Ethics Commission urged that Congress should 
"ban the receipt of honoraria by all officials and employees 
in all three branches of government." (emphasis added) 

o The 14-member House bipartisan Task Force on Ethics asserted 
that "honoraria [should] be abolished for all officers and 
employees of the government." (emphasis added) 

President Bush, in signing the Ethics Act, described the 

honoraria ban for federal employees as one of the "[)c]ey reforms 

in the Act." 

Statutory restrictions on honoraria fees covering all 

federal employees have been in effect since 1974.  The statutory 

definition of honoraria has been the same throughout this period. 

The change that occurred in 1989 was to go from a $2,000 limit on 

honoraria fees per appearance to a flat ban. 

The honoraria ban reflects a judgment that honoraria fees 

had become such a dangerous vehicle for using money to obtain 

influence and for creating the appearance of impropriety that a 

flat ban was necessary to address the problem.  Editorials in 

newspapers across the nation calling for an honoraria ban 

referred to the honoraria system in such terms as "legalized 

bribery," "shameless pandering to special-interest payoffs," "bag 

money," "lobbyist payola," "appalling," a "disgrace" and a "low- 

life practice." 

The honoraria ban does not, in our view, violate 

constitutional protections of free speech as some have argued. 

The honoraria ban does not stop individuals from speaking. 

It does not stop articles from being published.  It does not stop 
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appearances from being aad*.  It does bar federal officials and 

employees from being paid by private interests for these 

activities, except for reiaburseaent of travel expenses.  He 

would like to subait for the record a copy of a brief subaitted 

by Coanon Cause to the federal Court of Appeals in D.C. on the 

issue of the constitutionality of the honoraria ban. 

Modification Of The Honoraria Ban 

He supported the flat ban on honoraria fees for all 

government officials in 1989 and continue to believe it is the 

Bost appropriate way to deal with this critical ethics issue. 

Last year, towards the end of the 101st Congress, some 

governaent employees, primarily middle- and lower-level executive 

branch employees, began raising questions about the applicability 

of the flat honoraria ban to their activities.  This led to 

legislation sponsored by Senators John Glenn (D-OH) and Hillian 

Roth (R-DE) to revise the flat honoraria ban for middle- and 

lower-level government employees.  That legislation passed the 

Senate at the very end of the session but was blocked in the 

House. 

The House's failure to deal with the matter was reportedly 

based on the position that &il congressional staff, including 

senior staff, should be exempted from the flat ban on honoraria. 

Common Cause supported the Senate approach because it was limited 

to middle- and lower-level governaent officials and because it 

provided that high-level government officials, including senior 

congressional staff, would continue to be covered by a flat ban. 
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We recognize that over the year* government ethics lavs and 

rules have created higher standards for high-level officials. 

Those who serve in the most important positions and have the most 

responsibility in government are entitled to receive the highest 

compensation at appropriate levels for their positions. 

Similarly, the public is entitled to assurances that those same 

officials are held to and maintain the highest ethical standards. 

This principle is reflected in the executive branch order 

barring any private, outside earned income for executive branch 

political appointees and is also reflected in various provisions 

of the ethics laws that apply to government officials and 

employees whose annual salaries are etjual to or above the GS-ie 

level, or currently $72,298 and above. 

We also recognize, however, and believe Congress must 

recognize that the honoraria fee system has become a particularly 

pernicious vehicle for private interests to make influence 

payments to public officials, payments that go directly to their 

personal financial benefit.  Once a flat ban on honoraria fees is 

weakened, the door again is opened to potential abuse. 

It is very difficult to draft language that allows honoraria 

fees while at the same time preventing them in all cases where 

abuses may occur. This is particularly true in the case of 

Congress; given their broad sweep of responsibilities, it is hard 

to imagine many circumstances where a party making an honoraria 

payment to a professional staff member of the House Ways and 

Means or Senate Finance Committees, or to the top staff aide of a 



Member of Congress, would not have sooe interest that could be 

affected by that staff member's or aide's performance of their 

official duties. 

It becomes all the more difficult to go down this path when 

the bodies responsible for overseeing and enforcing ethics rules 

have been lax in carrying out their duties and if the payments 

are not required to be disclosed to the public. 

Weighing these considerations. Common Cause is prepared to 

support limited revisions in the flat honoraria ban under the 

following conditions: 

1) High-level officials in the three branches of government whose 

salaries are equal to or above the level of GS-16 must 

continue to be subject to the flat honoraria ban to assure 

against any abuses occurring involving these key officials; 

2) Middle- and lower-level federal officials must continue to be 

subject to an honoraria ban in situations where conflicts of 

interest or the appearance of conflicts may occur, and must 

continue to be subject to limits on the amounts of individual 

and aggregate honoraria receipts that may be accepted at a 

level no higher than those in effect prior to the 1989 Ethics 

Act; and 

3) Requirements must be enacted to ensure that appropriate 

oversight and enforcement occur of the revised honoraria 

provision for middle- and lower-level federal officials. 
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We would like to discuss these conditions in more detail: 

1. High-level officials in the three branches of government whose 

salaries are eaual to or above the level of GS-16 must 

continue to be subject to the flat honoraria ban to assure 

against anv abuses occurring involving these key officials. 

We firmly believe that high-level officials must not be 

permitted to accept any honoraria fees. 

High-level government officials, including senior 

congressional staff, have extensive responsibilities and help 

determine the direction of the federal government.  They are of 

particular importance to private Interests hoping to influence 

the government.  Moreover, many are in highly visible positions 

and questions raised by their activities can have a serious 

impact on the public's trust in government.  And at the GS-16 

salary level — currently $72,298 per year — and above, these 

are government's highest paid officials. 

Because these officials and staff are in such key positions 

in government, and because the honoraria fee systeo has become 

such a pernicious vehicle for abuse, the honoraria ban covering 

them must be foolproof. 

Concern about the payment of honoraria fees to senior 

congressional staff had become a growing problem and was a public 

issue at the time that the flat honoraria ban was contemplated 

and enacted.  For example. 
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o In 1987, two top House aides to the then-House Speaker and the 
House Minority Leader "embarked on a trip to Oklahoma and 
Texas in which they collected $28,000 in speaking fees in two 
days, Bore honoraria than most members receive In a year," 
according to The Washington £sfi£.  The money came from 
"contractors, engineers and a karate uniform maker." 

o The staff director of the Senate Finance Committee received a 
total of $3 7,550 for speeches in 1985 and 1986 from "groups 
eager to learn of the [1986 tax reform] measure's details," 
according to ZJu Wall Street Journal. 

In addition, a banking aide to Senator Donald Riegle (0-HI) 

received $132,650 for speeches in 1988 during an 18-month break 

from the Senate staff, during which he directed Senator Riegle's 

reelection campaign before returning to be staff director of the 

Senate Banking Committee, according to The Washington Post. 

The conflicts of interest raised by congressional staff 

honoraria were noted in nxuierous media accounts.  For example, a 

column in National Journal observed, "Hill aides often have a 

hand in decisions that directly benefit, or hurt, special 

interests.  If, with the same hand, they are raking in freebies 

and speaking fees ... just whose interests are being served?" 

To permit key congressional staff members once again to 

receive honoraria fees, while such fees are banned for Members of 

Congress, is to provide an open invitation Cor private interests 

seeking to influence Congress to try to funnel influence payments 

to these key staff members past any honoraria restrictions that 

exist. 

He, therefore, are opposed to the legislation Introduced by 

Representative Barney Frank (0-HA), H.R. 325, in its current 

form.  The Frank bill exempts all government employees, other 
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than Members of the House, judges and presidential appointees 

subject to Senate confirmation, from the flat honoraria ban.  We 

believe that high-level congressional staff as well as high-level 

officials In the other two branches of government must be covered 

by a flat ban on honoraria, a position not reflected In the Frank 

legislation. 

In its current form, we would note, the Frank bill would 

exempt the Khite House staff, which is not subject to Senate 

confirmation, from the honoraria ban. We believe both the White 

House staff and senior congressional staff must be subject to the 

statutory flat ban on honoraria. 

2. Middle- and lower-level federal officials must continue to be 

subject to an honoraria ban in situations where conflicts 

of interest or the appearance of conflicts may occur, and must 

continue to be subject to limits on the amounts of individual 

and aggregate honoraria receipts that mav be accepted at a 

level no higher than those in effect prior to the 1989 Ethics 

Act. 

In moving to any system that allows or disallows honoraria 

fees to be accepted based on the circumstances of each individual 

case. Congress must establish sufficiently restrictive standards 

to prevent conflicts of interest or the appearance of conflicts 

from occurring. This is an inherently difficult task. 

Legislation proposed by Senators Glenn and Roth provides a 

two-prong test to protect against inappropriate honoraria fees 



102 

-12- 

for nlddle- and lower-level federal eaployees.  Under the Glenn- 

Roth anandnent, these eaployees are permitted to receive payments 

for speaking, appearances or writing articles only under the 

following conditions: 

o "the subject of the appearance, speech, or article and the 
reason for which the honorarium is paid is unrelated to that 
individual's official duties or status as such officer or 
employee"; and 

o "the party offering the honorarium has no interests that may 
be substantially affected by the performance or non- 
performance of that individual's official duties." 

The two-prong test recognizes that the potential for 

conflict of interest or the appearance of conflict lies only 

partly in the subject of the activities for which honoraria may 

be paid.  A greater potential for abuse may well lie in the 

interests of the party providing the honoraria.  Failure to meet 

either of these conditions under this test disqualifies the 

honoraria fee from being given. 

Whether or not the two-prong test will work to prevent 

honoraria fee abuses depends on the way in which Congress means 

it to be interpreted.  For example, in the case of congressional 

staff covered by the two-prong test, it must be clearly 

understood that any party providing the honoraria cannot have any 

interests that may be affected by the staff member receiving the 

honoraria.  The test should be: Can the congressional staff 

member affect or benefit the interests of the party providing the 

honoraria payment in any concrete way? If the staff member can 

affect events in a concrete way the honoraria must be disallowed. 
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It is essential that Congress make explicitly clear, either 

through the statutory language itself or through a combination of 

the statute and the legislative history, just what it intends to 

allow and prohibit.  It is also essential that Congress makes 

sure that any honoraria fees allowed are not subject to abuse. 

And in any event, honoraria permitted for middle- and lower-level 

government employees must not exceed the statutory limits in 

place prior to the 1989 Ethics Act. 

The Glenn-Roth legislation provides a two-pronged test for 

those employees whose salaries are at the level of GS-16 or 

below.  The proposal, however, excepts all career government 

officials from the flat ban on honoraria fees, even if the 

officials are in senior positions above the GS-16 level, such as 

Senior Executive Service officials.  He see no basis for treating 

top career and non-career government officials differently and we 

oppose this distinction In the Glenn-Roth proposal.  Top-level 

career executive branch officials hold important positions of 

responsibility and authority, are paid the highest salaries and 

should be subject to the highest ethical standards. 

3) Requirements must be enacted to ensure that appropriate 

oversight and enforcement occur of the revised honoraria 

provision for middle- and lower-level federal officials. 

Effective oversight and enforcement is central to the 

effectiveness of any ethics laws and standards.  Congress has had 
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a questionable record at best over the yeara In this area.  In 

order for a case-by-case approach to restricting honoraria for 

middle- and lower-level officials to work, there Bust be a 

commitment to carefully oversee the activities that occur. 

Public disclosure Is often a key factor in assuring that 

ethics rules and standards are net.  Under existing ethics 

statutes, however, public financial disclosure requirements 

currently only apply to government officials paid at the level of 

GS-16 or above. 

The Glenn-Roth bill provides for confidential disclosure to 

be made to the appropriate oversight bodies of honoraria fees 

paid to government officials and congressional staff subject to 

the two-prong approach.  If this approach is to be followed, then 

it is essential that the government offices or congressional 

committees responsible for ethics oversight be required, by 

statute, to monitor and review the honoraria receipts that are 

filed to ensure that the law has been complied with. 

In addition, we believe these ethics oversight and 

enforcement bodies must be required by statute to make periodic 

public reports that disclose the number of honoraria fees being 

paid, the amounts Involved, the kinds of honoraria payments being 

received and other information relevant to the way in which the 

two-pronged test is being met, consistent with the confidential 

disclosure requirements that are intended to provide privacy 

regarding the individual recipients' names and identities. 

These measures will help ensure that the honoraria 

restrictions are being interpreted as intended and will inform 
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the public about the kind of honoraria payments being nade to 

public officials. 

Conelusion 

In January, Members of the House and senior officials in the 

executive and legislative branches of government began receiving 

the full 35 percent salary increase adopted in 1989 as part of 

comprehensive legislation that also ended the honoraria fee 

system and brought about other key ethics reform measures. 

Common Cause supported the salary increases and the ethics 

reform each on its own merits.  But we felt it was essential in 

undertaking the process of upgrading the compensation levels for 

all three branches of government that effective ethics reforms be 

adopted to help restore public confidence in the integrity and 

fairness of government. At the core of these reforms was the 

provision to ban honoraria fees outright and eliminate what had 

become a pernicious vehicle for private interests to make 

influence payments to public officials. 

Common Cause strongly opposes any effort to backtrack on the 

commitment to higher ethics standards contained in the 1989 

ethics-pay legislation.  Any effort to reverse the flat honoraria 

ban that is now the law of the land must continue that ban for 

high-level officials in all three branches of government, 

including senior congressional staff.  It must also contain the 

strongest possible protections against honoraria fees creating 

conflicts of interest and the appearance of conflicts for middle- 

and lower-level government officials. 
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Furthermore, any revisions Bust be carefully monitored to 

ensure that the restrictions are working to prevent conflicts of 

interest and the appearance of conflicts and to determine whether 

there is a need to return to the flat ban on honoraria fees for 

all govemaent officials and enployees that Is currently the law 

of the land. 
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Mr. FRANK. Mr. Gekas, the gentleman from Pennsylvania. 
Mr. GEKAS. Yes. 
In the two-pronged tests about which we are speaking, do you 

contemplate prior approval or a filing which puts the speaker, 
shall we say—the receiver of the honorarium—under the gun for a 
later investigation ex post facto? Do you contemplate prior approv- 
al if he would submit and say, "Six weeks from now, I'm going to 
make it, and here it is; this is the offerer, and this is the subject 
matter; and may I do it?" or does he go ahead and do it and file 
that he has done it, and then it is up to the Congress and the 
Ethics Committee and the ethics bureau to determine whether or 
not he, that individual, has violated the statute? 

Mr. WERTHEIMER. The statute, as drafted, does not require prior 
approval. The prior approval would provide a better opportunity 
for avoiding abuses from occurring, and it certainly is something 
that the committee should consider. It is a process that would, as 
we say, require, mandate, monitoring the honoraria receipts that 
are being received to make sure that the provision is being com- 
plied with. 

Mr. GEKAS. I am afraid that, in conjuring up this particular way 
of enforcing it, we have to hire another thousand people to make 
sure that each request is met timely for prior approval. I am not 
sure, but I am willing to advance that theory, at least, in the open- 
ing parts of consideration of this bill. Do you see any overburden to 
those who would have to grant those prior approvals? 

Mr. WERTHEIMER. I don't necessarily believe that this would re- 
quire substantial increases of staff. There may well be prior ap- 
proval systems that exist in various agencies now for certain kinds 
of activities. In the executive branch, there are processes for re- 
viewing matters that might cause conflict of interest. 

Of course, part of this depends on how tight this second level re- 
striction is drawn to make sure that there aren't matters dealing 
with conflict of interest. This is a very complicated problem, de- 
pending on the scope of responsibilities of the people involved. The 
narrower the scope they may have, the broader the exemption 
would be, but the broader the number of issues that they may have 
some ability to work on, then, in effect, the more limiting capacity 
that this provision would provide for anyone to receive any hono- 
raria fees. 

Mr. GEKAS. I mean to try to advance that theory as far as it will 
go—not theory, but provision, about prior approval. Do you have 
any reference to that in your opening statement, on prior 
approval? 

Mr. WERTHEIMER. We do not. 
Mr. GEKAS. I would ask you, if you don't mind, to give us a writ- 

ten opinion on that portion of it, assuming that we grant excep- 
tions at all. I am pretty sure, from what I hear today, that this 
committee is moving toward that, although I am grudgingly listen- 
ing to the possibilities. If we do, your, to repeat, GS-16 seems like a 
good cutoff point. And the other is that we simply try to monitor 
and enforce anything under that. 

Military officers, you know, are given a different distinction from 
the GS-16; it is an 07 or above. On that section, do you agree with 
that particular portion of the Frank bill? 
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Mr. WERTHEIMER. Our understanding was that we were talking 
at salary levels at the level of GS-16 and above for all covered 
people. Is that correct? 

Mr. GEKAS. I'm not sure. 
Is 07 comparable to GS-16? 
Mr. MAZZOU. The staff advises us, that is not the intent of the 

Frank bill. 
Mr. WERTHEIMER. Well, we will take a look to see if we have any- 

thing to add on that. 
Mr. GEKAS. Yes, that would be helpful also. 
I have no further questions, Mr. Chairman. 
[The information follows:] 
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Gammon Cmise 
2030 M STREET, NW •  WASHINGTON, D.C. 20036 •  PHONE: (202)833-1200 •  FAX: (202) 659^3716 

\iicHnAU>Cox FuoWcmKuiu JOHN w. GAUONII 

February 26, 1991 

Honorable George Gelcas 
U.S. House of Representatives 
Washington, DC 20S1S 

Dear Representative Gekas: 

At the February 7 hearing of the Subcommittee on 
Administrative Law and Governmental Relations of the House 
Judiciary Committee, you requested the views of Common Cause 
regarding whether federal officials permitted to receive 
honoraria fees should be required to obtain prior approval. 

Common Cause believes effective oversight and enforcement is 
central to the effectiveness of any ethics laws and standards. 
Congress, in particular, has had a questionable record over the 
years in this area.  In order for a case-by-case approach to 
work, there must be a conaitment to carefully oversee the ac- 
tivities that occur. 

As you know. Common Cause strongly believes that all govern- 
ment officials in all three branches of government whose salaries 
are equal to or above the level of GS-16 (currently $72,298) 
should be covered by a flat ban.  He also believe that, before an 
honoraria fee may be accepted by a federal official not covered 
by the flat ban (i.e., those at salary levels equal to or lower 
than GS-IS), it makes sense to require prior approval from the 
appropriate agency official. 

Requiring prior approval — based on statutory standards to 
protect against conflicts of interest and the appearance of con- 
flicts of interest — will help ensure that these fees do not be- 
come a vehicle for private interests to make influence payments 
to public officials and are not inconsistent with full-tine pub- 
lic service.  Similar preclearance requirements exist for other 
outside earnings to ensure that there is no potential for con- 
flict of interest or the appearance of conflict and should b« im- 
plemented with regard to honoraria. 

He hope this information will be helpful and appreciate th« 
opportunity to share our views with you. 

Sincerely, 

Fred Herthelmer 
President 
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Mr. MAZZOU. Thank you. 
The gentleman from Rhode Island. 
Mr. REED. Thank you. 
Mr. Wertheimer, is it fair to say that if the exemption were lim- 

ited to employees under GS-16, that you could support the present 
Frank legislation? 

Mr. WERTHEIMER. The present Frank legislation, yes, in 
substance. 

As I say, the GS-16 question, in effect, that is the bill that exists 
in the Senate, but there we have proposed some modifications to 
make sure that it covers the senior executive service, for example. 
But we would be prepared to support it. We are concerned about it, 
and obviously there are different sets of concerns being brought to 
this committee today. We view it with concern. We believe that the 
enforcement part of this is very important, and we would add lan- 
guage to it regarding the monitoring and oversight part of this 
process to make sure that it would monitor. But in basic, we testi- 
fied yesterday in the Senate in support of a GS-16 and above 
approach. 

Mr. MAZZOU. Would you yield for just a second? 
Mr. REED. Yes, Mr. Chairman. 
Mr. MAZZOLI. Just hear me out, Mr. Wertheimer. I thought you 

said in your statement that you would be pretty much adamantly 
opposed to any change with respect to the senior congressional 
staff who currently are prohibited. 

Mr. WERTHEIMER. We are using the GS-16 level salary for them 
as well. 

Mr. MAZZOU. For them as well. 
Mr. WERTHEIMER. We are talking about in all three branches of 

government, the same level. 
Mr. MAZZOU. So when you say "senior" or "key,"—as I think you 

have used sort of interchangeably—lower-down members of the 
staff you don't think have the same potential to compromise or 
to  

Mr. WERTHEIMER. Yes, we do. 
Mr. MAZZOU. SO your preference would be to have a continually 

flat ban. 
Mr. WERTHEIMER. NO. We are concerned; I have expressed those 

concerns here, and I think the committee should be concerned; I 
think there is a potential problem here; I think, therefore, it has to 
be carefully monitored; but, on balance, we are prepared to support 
an approach. 

I think the problem becomes particularly difficult in Congress be- 
cause of the scope of responsibilities that exist in this institution 
that don't necessarily exist for a GS-14 who works in the Agricul- 
ture Department but which do exist for someone who may be below 
the salary level of GS-16 in Congress but still may be in a position 
to be able to affect—depending on where they are—a broad range 
of areas and, therefore, potentially could become a conflict. 

Now, to protect against that, you have the two-pronged test, but 
that two-pronged test becomes tricky business to interpret, to 
apply, and to make sure it is enforced. 

So, on balance, we worry about it, but we are prepared to sup- 
port it. 
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Mr. REED. Thank you, Mr. Chairman. 
Mr. MAZZOU. I didn't want to take the gentleman's time. 
Mr. REED. It is quite all right, Mr. Chairman. 
Mr. MAZZOU. Thank you. 
Let me, Mr. Wertheimer, thank you. I have a question or two, 

but I know sometimes you have had to play the somewhat ignoble 
or difficult role of skunk at the lawn party, but I think that you 
and your group have played it very well over the years, and I think 
you do cause us to have to think and rethink our proposition. 

I am going to be interested to read your testimony—which I 
apologize for not having read—with regard to the references to the 
intent of Congress, because, while that should not be the over- 
whelming factor here, sometimes we intend to do things which, in 
retrospect, we shouldn't have ever intended to do. This bill was just 
relatively recently passed, so it is not exactly as if a whole sweep of 
history has intervened, and if we intended to do something and 
now we are moving 90 degrees away from it, I would have to 
worry. 

The other thing that you mentioned which I think is very impor- 
tant is, I think you said something to the effect that once the door 
is open, for whatever righteous purpose, their tendency is to knock 
that door open for perhaps other, less righteous purposes. It does 
cause me some concern about quickly retrenching on this issue, 
after having come through what we came through, and, as you 
point out, the Senate hasn't even gotten there yet, to the point that 
we got to last year. So I have personally some concerns about doing 
anything which might be the wrong movement at this particular 
point. 

Also, going back to what you said about staff, that was my very 
point. Depending on the pay scales—because, you know. Members 
of Congress are virtually unlocked at, as far as what pay scales 
they set up for their offices, what way the offices are arranged, 
what responsibilities come. "They have virtually plenary power to 
set up their offices, which suggests that, depending on which office, 
from which State of the Union, and which pay scales, you can have 
very, very influential people who make far less than whatever this 
cut-off figure of 70-some-odd-thousand dollars is. So when you start 
putting up these various mechanisms, you do open the door. 

I was just, once again, wondering if you have any guidance for us 
on the kind of wording that might be used to identify jobs when 
they have with them the authority that might not go typically with 
that sort of a job but might still need to be covered by this 
prohibition. 

Mr. WERTHEIMER. Not beyond what I have said already. Con- 
gressman. As I have said, when you get to Congress and staff in 
Congress, they have the potential for broad responsibilities within 
an office, on a committee, and it will become essential, if this route 
is followed, to make sure that this two-pronged test for people 
below a certain salary level, if that is the route you go—and that is 
the route we strongly urge—that it be monitored carefully and that 
it be strictly interpreted. 

The role of honoraria for congressional staff has been growing in 
the most recent years. When you ban a Member of Congress from 
accepting honoraria and leave the door open for congressional staff. 
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those who are interested in trsdng to use honoraria as part of 
trying to lobby or influence the process will naturally turn to con- 
gressional staff, and, given the opportunities to do so, the potential 
for problems is there. 

Mr. MAZZOU. Thank you very much. 
The gentleman from Pennsylvania. 
Mr. GEKAS. The recent phenomenon in this Persian Gulf War of 

general after general appearing on ABC, CBS, and so forth, retired 
now, but, nevertheless, receiving Government pensions, who are 
paid consultants for these news shows, have you thought about 
that at all? Are they, in any way, in their giving of their opinions 
on whether there should be a land war, or a bomb war, or what- 
ever, or missiles, as the Englishman would say—are they in any 
way involved in all of this, Mr. Wertheimer? 

Mr. WERTHEIMER. Not to my sense. We have looked at the ques- 
tions of revolving doors, as has the Congress, and we have support- 
ed provisions to providing cooling off periods; once you are past the 
cooling off period, in our view, that is the balance, and people go 
out in the private sector and do as they think makes sense. 

Mr. GEKAS. I have no further questions. 
Mr. FRANK. I appreciate that, and I would say to the gentleman, 

too, to the extent that we have had problems, frankly, people who 
stand up publicly and give their opinions have generally been the 
last people we have worried about; it was the people who were off 
doing things that we might not have any idea about who would be 
the problem. 

Because I was out and I don't want to delay things further, I ap- 
preciate it, and we will get back to Mr. Wertheimer on these sub- 
jects. I understand the testimony again focused on those areas 
which I think are the ones that we might have some disagreements 
on. That shouldn't obscure the fact that there is a large area of 
agreement, and we will move ahead. 

The one question I would raise is this. I gather the question of 
prior approval came up again. We discussed that last year. One of 
the issues that will come into that will be what OGE will tell us, 
and we will ask OGE, if they are still here, to let us know, if there 
were to be a prior approval, what kind of mechanism they would 
set up. Obviously, it would have to be one which didn't slow people 
down. So the question would be, what categories? all categories? 
and how quickly they could process a request. That would be a crit- 
ical part of it. 

Thank you. 
Mr. WERTHEIMER. Thank you, Mr. Chairman. 
Mr. FRANK. We will now call forward our panel: The National 

Treasury Employees Union, the American Federation of Govern- 
ment Employees, the National Federation of Federal Employees, 
and the Senior Executives Association. 

Please come forward. 
I want to make one statement, because people have been asking 

members and others during the hearing whether there were com- 
plaints about some of the other restrictions before this. 

One thing that I think should be clear—and I will ask people to 
submit them if there are examples that I'm not aware of—but 
prior to the enactment of this in 1989, and through much of 1990 



113 

when it was going into effect, I'm not aware there was any pattern 
of complaints that Federal employees were abusing the powers that 
they then had. I think we want to look at both. But just as there 
were very few complaints about the restrictions that were in exist- 
ence before this statute was enacted, it is not my impression that 
there was any pattern of abuse that anyone alleged of Federal em- 
ployees being corrupted or engaging in corruption. If anyone has 
examples of abuses like that in the period before this statute was 
adopted, it would be useful for us to know whether there is such a 
problem. As I said, it's my impression that there wasn't. 

We will begin with Mr. Tobias. 

STATEMENT OF ROBERT M. TOBIAS, PRESIDENT, NATIONAL 
TREASURY EMPLOYEES UNION 

Mr. TOBIAS. Thank you very much. 
My first point, Mr. Chairman, is just that. The law, as enacted, is 

an intrusion, a very large intrusion, on the off-duty conduct of Fed- 
eral employees. And in order to support that kind of intrusion, 
there has to be some kind of a rationale. We have been unable to 
uncover any misuse under the prior law, and no one has alleged 
any misuse. There is no documentation of any study of misuse that 
Congress did prior to the enactment of this law, and for the em- 
ployees that we represent in the 16 agencies, 140,000 people, these 
agencies have prior approval mechanisms. So, in order for any em- 
ployee to participate in outside employment, they must first re- 
quest permission to engage in outside employment and receive that 
permission, and then they engage in it. So, we have employees who 
have received this permission, have been engaging in these activi- 
ties, and now we have a law which arbitrarily cuts off that source 
of income. 

The second point I want to make is that this law takes away sup- 
plemental moneys. Several of the people that we represent in the 
lawsuit that we filed are lower grade Federal employees who have 
counted on the extra income through writing and appearances to 
supplement their income. It is totally unfair when someone re- 
ceived a 4.1-percent pay increase and at the same time, in some of 
these cases, suffered a 33-percent loss of income because of the 
impact of this law. 

Third, I think the result of this law is arbitrary. There are sever- 
al examples in the testimony that I have provided. For example, 
Seledia Shephard sells greeting cards. Now, is the line on a greet- 
ing card fact, is it fiction, it is poetry, is it an essay? Does it consti- 
tute an appearance when Ms. Shephard goes and tries to sell these 
cards? She doesn't have an answer, but the answer that she does 
have is that she can't do anything right now. 

Sharon Kennedy does theater reviews. It is OK to do theater re- 
views if you're employed and you have a contract with the newspa- 
per. It is not OK to do theater reviews if you do it on a freelance 
basis. 

I would ask, what Government purpose is served by making that 
kind of a distinction? I would suggest there is absolutely no Gov- 
ernment purpose, and it has an arbitrary impact on Federal 
employees. 



114 

Certainly Jan Adams Grant, who writes about environmental 
issues to supplement her income, and who works for the Internal 
Revenue Service, is a prime example. It is particularly egregious 
for Ms. Grant because she's a seasonal employee. She only works 
for the Internal Revenue Service for 7 months out of the year, but 
this law applies to her 12 months out of the year. So even when 
she's on furlough from the Internal Revenue Service, even when 
she's not working, this law applies to her and she can't supplement 
her income through the receipt of honoraria. I think that is incred- 
ibly unfair and arbitrary as it impacts on her. 

So, for these reasons, Mr. Chairman, we support the legislation 
that you have introduced and hope that it can be enacted just as 
soon as possible. 

Thank you. 
Mr. FRANK. Thank you. If there is no objection, all the written 

statements will be put in the record. I appreciate your homing in 
exactly as you did. 

[The prepared statement of Mr. Tobias follows:] 
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PREPARED STATEMENT OF ROBERT M. TOBIAS, NATIONAL PRESIDENT, NATIONAL 
TREASURY EMPLOYEES UNION 

Mr. Chairman, Members of the Committee, I am Robert Tobias, 

National President of the National Treasury Employees Union. NTEU 

is the exclusive representative of over 144,000 loyal federal 

employees — employees who are deeply troubled by the broad new 

prohibitions restricting their abilities to pursue their private 

avocations on their own time. NTEU applauds the swift actions 

you have taken to review this ban and it is my pleasure to share 

NTEU's thoughts with you here today. 

As you know, since the latter part of 1990, NTEU has sought 

relief from the honoraria ban through the courts. Last Tuesday, 

we presented our case before the U.S. Court of Appeals for the 

District of Columbia Circuit, seeking to prevent the government 

from enforcing this arbitrary and irrational ban on the receipt of 

honoraria by even the most junior federal employee. It is our 

belief that the government has not provided an adequate rationale 

for such a broad prohibition. The ban will have the practical 

effect of preventing most federal employees from pursuing outside 

speaking or writing. Host employees will not be able or willing 

to donate their time and skills to continue writing or speaking 

without compensation. Should the government wish to restrict rank 

and file federal employees' ability to pursue avocations in their 

off duty time, as well as regulate the speech of its employees, at 

a minimum, it must show that the receipt of payment for articles 
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or appearances in some way substantially impedes those employees' 

performance in their federal position. Not only has no evidence 

of an actual impact on perfqrmance been shovm, but as far as I 

know, there is no indication of any public perception that 

honoraria abuse among federal employees even exists. 

Furthermore, a review of the legislative history surrounding 

passage of the Ethics Law presents a bit of a puszle. There is no 

clear Indication that Congress was even concerned with 

improprieties by lower level government employees. In fact, since 

the broad scope of the honoraria ban has become widely known, a 

number of Members of the House and Senate have used terms such as 

"counterproductive", "unintentionally far reaching", and just plain 

"mistake" to describe the new law's effects on rank and file 

federal employees. 

Even the Office of Government Ethics, which is responsible for 

drafting the honoraria regulations and overseeing the new ban, has 

called for its speedy review and correction. The Ethics Office's 

own Director, Stephen Potts, has termed the extension of the 

honoraria ban to lower level federal employees a "mistake" that is 

"not necessary to protect the integrity of the government." 

Potts Is, indeed, correct that the legislation is unnecessary. 

The range of allowed activities by federal employees has long been 

limited by conflict of interest laws.   Existing regulations 
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prohibit federal employees from engaging in ANY activities that 

would raise even the appearance of a conflict with their official 

duties. Prior to the enactment of the honoraria ban, the 

government had the tools necessary to insure against any actual or 

perceived impropriety by federal workers and they will continue to 

retain that right after the Ethics Law is amended. 

Moreover, NTEU has not opposed these scope of employment rules 

in the past and does not oppose them now. However, on January 1 

federal workers beciune subject to harsh penalties for pursuing many 

innocent hobbies for which they might normally receive payment. 

And this we do oppose. 

Federal employees continue to be able to moonlight in second 

jobs as long as their outside employment does not interfere with 

their federal responsibilities. Yet, other off-duty practices that 

employees have engaged in for years and have caused no ethical 

problems are suddenly taboo. The distinctions that have been drawn 

appear to have no rational basis. Even the regulations 

implementing the honoraria ban are a myriad of confusing do's and 

don'ts. 

For example, Gary Ramage, an NTEU member and staff attorney 

for the Social Security Administration in Indianapolis, has 

previously received permission to practice law in his free time in 

subject areas unrelated to his employment.  It is possible that he 
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will be required to make occasional court appearances incidental 

to that practice of law. Do such court appearances fall under the 

strict prohibition in the honoraria ban against appearances or are 

they merely incidental to his practice of law? This remains an 

open question subject to interpretation by federal agencies and 

confusion by the affected employees. 

The case of Seledia Shephard, an education program specialist 

at the Department of Education, presents another example of the 

confusion that has been created. Ms. Shephard creates and sells 

greeting cards during her spare time. No one can tell her whether 

the continuation of this practice will subject her to the $10,000 

fine associated with violating the honoraria ban. 

NTEU member Sharon Kennedy enjoys writing and receiving 

payment for theater reviews in her free time. As an Equal 

Employment Opportunity Specialist with the Department of Health and 

Human Services it is difficult to envision the conflict of interest 

that is created by her accepting theater tickets and payment for 

the shows she reviews. Yet this activity is prohibited by the ban. 

The effects of the ban are equally ridiculous for Jan Adams 

Grant, an NTEU member and seasonal tax examining assistant with the 

Internal Revenue Service. Grant has obtained permission from the 

IRS to both write and speak on a variety of environmental topics. 
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It is difficult to understand what evil is corrected by prohibiting 

Grant from receiving income for a non-fictional account of the 

lives of wolves in Yellowstone Park. Yet, if Grant fictionalizes 

the story by the addition of a character such as Mowgli, the young 

lad raised among the wolves in the well known children's story, 

Jungle Book, then no violation of the law has occurred. It is 

equally illogical that the regulations permit an employee to 

receive compensation for writing a fictional article for 

publication, while expressly prohibiting payment for that same 

fictional story recounted in the form of a speech. 

In short, it is not enough that throughout every budget cycle 

federal employees must worry about their pay, their benefits and 

whether or not they are likely to be furloughed; now they are being 

told what is allowed even when they are on their own time and in 

no danger of compromising their federal positions. This represents 

a totally unnecessary intrusion into the private lives of federal 

employees and cries out to be addressed without delay. 

Clearly , it was not Congress' Intent to subject the bulk of 

federal employees to such a harsh and overly broad honoraria ban. 

NTEO supported efforts to fix this section of the Ethics law late 

in the last session and although those efforts were not successful, 

it remains imperative that current law subjecting federal employees 

to harsh penalties for pursuing innocent hobbies for which they are 

paid be reviewed and repaired without delay. 

Thank you for your efforts in this regard on behalf of all 

federal employees. I will be happy to answer any questions you 

might have. 
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Mr. FRANK. Next we will hear from Mr. Roth, general counsel of 
the American Federation of Government Employees. 

STATEMENT OF MARK D. ROTH, GENERAL COUNSEL, AMERICAN 
FEDERATION OF GOVERNMENT EMPLOYEES 

Mr. ROTH. Mr. Chairman, AFGE represents over 700,000 employ- 
ees in virtually every executive branch agency, and I must tell you 
I had no idea how diverse their activities were until the ban was 
enacted and they started calling. 

We have firefighting ministers and people who engage in art re- 
views, travel writing, gourmet bakers, and the one question I 
couldn't answer was the babysitter: Is infrequent babysitting an ap- 
pearance or is it outside employment? 

We have challenged this ban, also. Although we fully recognize 
that employees' exercise of first amendment rights have been re- 
stricted in the past and they're not new, I want to make it clear to 
the members of the committee that for career employees of the ex- 
ecutive branch the choice isn't between the honoraria ban and no 
regulation of their conduct. For many years employees have been 
under very extensive regulations, agency by agency; broad rules in 
the Code of Federal Regulations. Agencies have internal appeal 
mechanisms. Many, as we have said, require disclosure, depending 
on the job and the outside activity. 

There is a case-by-case determination now in any close case. It is 
not only a regulation of employees' conduct and their outside ac- 
tivities, but these regulations cover where you have a spouse or an 
immediate family member. A lot of times you must divest yourself 
where there is a conflict with a spouse's employment. 

So there are currently very, very extensive regulations of em- 
ployees' conduct, and I think that's why we haven't had the prob- 
lems with conflicts of interest. It is not just where there's an actual 
conflict, by the way. It is where there's an appearance of a conflict. 
That is very, very broad as a test. 

In our view, the Grovernment must be able to show that the em- 
ployee's outside speech activities somehow impede the performance 
of the employee's official duties or somehow interfere with the reg- 
ular operation, discipline or delivery of services to the public by the 
Government. "That is where the content of what they are doing or 
where the person they're doing it for is interested or has an inter- 
est in their official duties. 

As far as the tests that you currently have, I have just one 
caveat. We would prefer to see the line drawn where the activity is 
either unrelated to an employee's official duties or if the honorari- 
um is not paid by a potential agency client; that the test be more of 
an "or." Because you do have situations where employees are ex- 
perts in a field and they do go out and speak one time to people 
who would never be before them—law students, fraternal organiza- 
tions, or just doing seminars for for-profit seminar companies. But 
as far as the people they are providing the seminar to, the training 
course too, there is no direct contact there and no money changes 
hands. So I think your proposed prohibition may be a little bit 
broad as written. 



121 

I note in closing that some of the proposed measures cut the line 
off at GS-16. We don't favor that because we don't see that a re- 
striction delineated simply by grade or pay would meet the consti- 
tutional test of strict scrutiny. There should be something in there 
about the scope of the person's duties. Whether it's a GS-16, be- 
cause they are a scientist and their skills are just so rare that they 
get that amount of pay, versus someone who is a policjrmaker, I 
think your real fear and Common Cause's would be with the 
policymakers. 

In our view, placing restrictions on the amount of honoraria is 
unconstitutional—and we acknowledge that there has been an hon- 
orarium restriction on amounts since 1974. With respect to our 
members, I think it's $2,000 am appearance and we haven't chal- 
lenged it because no one has ever reached it. But I think if you're 
reviewing this area, you shouldn't leave that untouched. There is 
no reason why $2,000 is a magical number today, or even was in 
1974. 

We would hope that the legislation that's enacted would have a 
retroactive effective date, because we believe the law, as written, is 
not only unconstitutioned but has been unfair. Employees are just 
now even finding out about it. They have been engaging in inno- 
cent, routine activities for many years, which they have continued 
since January 1, and we believe the threat of fines of up to $10,000 
should be lifted by making it a retroactive bill. 

Thank you. 
Mr. FRANK. Thank you. 
[The prepared statement of Mr. Roth follows:] 
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PREPARED STATEMENT BY AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 

AFL-aO 

Mr. Chairman and Members of the Committee: 

I am Mark D. Roth, General Counsel of the American Federation of 

Government Employees, AFL-CIO. AFGE represents over 700,000 es^loyees 

In approximately 105 different Executive Branch agencies. The 

diversity of AFGB's membership makes It uniquely qualified to address 

the Issues being considered here today and I appreciate the opportunity 

to present our views. 

At the outset, I vrould like to thank you, Mr. Chairman, and to 

commend you and the other members of the Congress who have acted so 

quickly to Introduce legislation soon after the 102nd Congress was 

convened to correct the Inequity caused by Title VI of the Ethics 

Reform Act of 1989. We are referring to the ban on the receipt by 

federal employees of honoraria for speeches, publication of articles 

and appearances. Enactment of Title VI results In the creation of more 

than just an Inequitable situation. We believe It Is, in fact, an 

unconstitutional provision and for that reason, we believe that it is 

absolutely imperative that action be taken immediately to amend the 

provision so that it will unequivocally pass constitutional muster. 

In November, 1989, Congress passed the Ethics Reform Act of 1989 

Including Title VI of that Act which is entitled 'Limitations on 

Outside Employment and Elimination of Honoraria.* Title VI became 

effective on January 1, 1991. Title VI was, in essence, a quid pro quo 

for the 25% pay raise granted to Members of Congress and top 

Government officials. Quite simply, the pay raise was conditioned upon 

acceptance of a ban on the receipt of "honoraria* and certain 

limitations on the receipt of outside earned income. It is interesting 
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to not* that the rsBtrlctions on outside earned income are only 

applicable to Government employees whose salaries are comparable to a 

6S-16 and above. The ban on honoraria, however, was not limited to 

that class. It applies to all Executive Branch employees. And, it is 

not restricted to honoraria paid to employees because of the positions 

they hold or the official duties they perform. In other words. Title 

VI is a broad, blanket prohibition which can effectively preclude the 

exercise of an employee's First Amendment rights of free speech. There 

is no necessity for a nexus to exist between the speech, appearance, or 

article and the performance of the Government's business; no necessity 

for a finding that the Government's needs are such that they tip the 

scale* or outweigh the agnployee's right to exercise certain 

constitutionally guaranteed First Amendment rights. 

Restrictions or limitations on employees' exercise of their First 

Amendment Rights are not new. For many years, agencies have had the 

unequivocal right and responsibility to curtail any actions of 

employees which create a conflict of interest or even the appearance of 

one, with the agency's policies and programs. These limitations, 

however, have effectively been handled under the issuance of agency 

regulations rather than through explicit statutory provisions. Outside 

of these reasonable limitations, employees were permitted and, in fact, 

encouraged to engage in teaching, lecturing and writing on all topics 

which did not conflict with the performance of their official 

government duties. 

2 - 
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The only statutory prohibition has been a limitation on the aaount 

of an honorarium an employee could receive. This provision tras In 

existence prior to the passage of the Ethics Reform Act of 1989. 

Under It, employees were precluded from receiving more than $2,000 for 

any one appearance, speech or article. We believe that this, too, 

presents a constitutional problem in that it could have a chilling 

effect on the exercise of First Amendment rights without the requisite 

nexus between the limitation and the performance of the Government's 

business. However, It had not been challenged nor did it pose a 

problem for most rank-and-flle employees because the amount of 

honoraria which they received for various activities was usually 

significantly lower than the threshold eusount of $2,000. 

When our members became aware of the Ethics Reform Act, they were 

shocked to learn that they could no longer receive honoraria for the 

activities they had long been undertaking. For some, this meant that 

they would have to stop engaging in certain activities altogether 

because the loss of the honoraria makes them impractical or impossible 

to undertake. For instance, one of the plaintiffs in the law suit AF6B 

haa filed, to challenge the constitutionality of the honoraria ban, is 

an employee who writes travel articles for various publications. He 

receives honoraria for the articles which are published and then uses 

the honoraria for travels to various places in the hope that he will 

obtain enough information to write another article which someone will 

publish. In this instance, there is absolutely no relationship between 

the writing and publication of the travel articles and this employee's 

3 - 
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performance of his official duties. There Is no connection between the 

Agency's policies and the articles and there is no rational reason 

which could be put forth to support the honoraria ban. In this case, 

it Is simply an unconstitutional restriction. 

The outside writing and speaking activities of federal employees, 

of AFGE's members, are as diverse as are the jobs they hold. I,ast week 

four of AFGE's districts held a training conference in Nevada. There 

were a number of workshops on a variety of topics for our members. One 

of the workshops tras especially for federal fire fighters. Those 

federal fire fighters who attended came from the Department of Defense, 

NASA and the Department of Veterans' Affairs and they were bound 

together by the common element of their fire fighting duties. Ho%«ever, 

they were uniquely different. On Thursday evening a banquet was held 

for all who attended the training conference. The invocation was 

offered by one of the fire fighters who was Introduced as the 

'Reverend....' If the honoraria ban were imposed literally, I can't 

help but wonder how it would affect this General Schedule fire 

fighter's occasional Sunday preaching activities. I simply could not 

perceive how a ban on the receipt of honoraria for preaching on a 

Sunday could in any way jeopardize the performance of his official fire 

fighting duties nor how it could be in conflict with the policies of 

the agency he worked for. When the honoraria ban was discussed with 

this employee, he simply could not believe that the law had been 

enacted and his question was, 'How long have I been violating the law 

for doing the Lord's work?" 

4 - 
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Tho broad prohibition agalnat the receipt of any honoraria 

included In the Ethics Reform Act cannot be justified under any level 

of First Amendnent scrutiny. The ban includes within its scope speech 

that is unrelated to official duties or the performance of official 

duties; it prohibits payment even when no conflict of interest or 

potential for ethical abuse exists; and it covers even the lowest level 

of employees of the federal government, the vast majority of %«hom do 

not hold positions where there is even a potential for influence. 

The government simply does not have a substantial, much less a 

compelling, interest in subjecting all employees and most especially, 

rank-and-file employees, to a honoraria ban. And, the legislative 

history of the Ethics Reform Act provides a clear indication that the 

concern of Congress was not the potential for abuse by all government 

employees but rather by the Members themselves and certain senior 

Executive branch officials. Ran)c-and-flle, career employees were not 

•van discussed during the floor debates on the bill. In fact, we 

wonder whether the broad, s%feeping language including all employees in 

the honoraria ban %ras just a drafting or inadvertent error and, hence, 

the fix need only be a technical correction. 

The First Amendnent of the Constitution of the United States 

provides that 'Congress shall make no law...abridging the freedom of 

speech, or of the press...' Because First Amendment freedoms need 

breathing space to survive, the Congress may regulate in that area only 

with narrow specificity. 

5 - 
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Further, fre«clon of speech may be aa effectively abridged by 

indirect limitations as it is by a direct prohibition on engaging in 

protected activity. Title VI of the Ethics Reform Act restricts free 

speech by specifically subjecting a broad range of expressive 

activities that career federal employees conduct during their off-duty 

hours to significant and debilitating economic regulation. The Act 

targets only compensation for activities that the First Amendment 

protects, by making payment for writing and speaking unlawful, while 

leaving employees free to receive compensation for all manner of other 

outside employment activities. Thus, employees may sell gourmet cakes 

to the local bakery but may not accept a payment for an article about 

gourmet cooking from a home magazine or for a lecture about gourmet 

cooking from their local community association. 

The Supreme Court has repeatedly recognized that economic 

regulations that target speech, like Title VI, the ban on the receipt 

of honoraria by all employees, directly interfere with the freedom of 

expression. As the Court has explained, a regulation that imposes 

restraints on financial support for speech 'must be undertaken with due 

regard for the reality that [financial considerations are] 

characteristically intertwined with informative and perhaps persuasive 

speech...and for the reality that without [financial support] the 

support for such information and advocacy would likely cease." Vjll^qe 

of Schaumburo v. Citizens for a Better Environment. 4*4 U.S. 620, 632 

(1980). 

- 6 
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The Court has found that various restrictions on the amount of 

money that charities can spend to solicit contributions Impexmlssibly 

restricts the ability of the charity to speak. It has found that a 

prohibition on the use of paid petition circulators ImpezmlsBlbly 

restricts political expression because it limits the number of 

individuals who can convey a political message and, hence, the slse of 

an audience, thereby making It less likely that a petition would gamer 

sufficient signatures to be placed on the ballot. 

Lower courts have followed this line of reasoning and it is now 

firmly established that the denial of payment for expressive activities 

through economic regulations constitutes a direct burden on those 

activities. Thus, for such restrictions to be constitutional, they are 

subject to exact scrutiny. The government has the clear bujxlen of 

demonstrating that the restriction serves a compelling governmental 

interest and that it is narrowly drawn to achieve that end. 

The prohibition on the receipt of honoraria by federal employees 

is obviously more than an Incidental burden on speech. The prohibition 

removes the financial incentive to write articles or speak publicly. 

While employees are theoretically free to write or speeOc without 

compensation, as a practical matter the statute Imposes severe, indeed 

In many cases, crippling conditions on that speech. 

Ne are well aware of the Supreme Court's recognition that the 

government has certain Interests as an employer In regulating the 

speech of its employees that differ significantly from those it 

- 7 - 
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poBsessas In connection with the regulation of speech of the citizenry 

in general. However, where, as here, the fact of employment is only 

tangentially and insubstantially involved with the speech activity at 

issue, it is necessary to regard the employee as a member of the 

general public which he seeks to be. In enacting the honoraria ban, 

the Government simply fails in carrying its burden of justifying its 

interference with its employees' freedom of expression. 

Furthermore, the honoraria ban falls to meet the test of being 

narrowly drawn to achieve the legitimate, articulated needs of the 

government. The government must be able to show that the employee' s 

outside speech activities impede the performance of that employee's 

official duties or interferes with the regular operation, discipline, 

or the delivery of services to the public by the government. For 

obvious reasons, the more removed from top level management or from 

policy-making positions an employee is, the heavier the burden on the 

government to demonstrate Interference with its operations. Here, the 

ban on honoraria burdens non-related speech by government employees at 

every level and in their private capacities. 

Most importantly, the ban on the receipt of honoraria by all 

government employees is not necessary to protect the integrity of the 

government; Is over broad and is too restrictive. In our opinion. 

Title VI of the Ethics Reform Act of 1989 is blatantly 

unconstitutional. 
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Some of the proposed legislative meastires to correct the problems 

posed by Title VI remove the ban for employees below the GS-16 level. 

Although this would cover aost of AFGB's members, we would suggest that 

the Committee consider whether th« Interests of the govomment are 

served by a restriction delineated by grade. 

Some of the proposals would permit employees to receive honoraria 

but %<ould continue the previous restriction of amounts not in excess of 

$2,000 for any one speech, appearance or article. Again, we question 

this line drawing. In our view, placing restrictions on amounts 

received for honoraria, especially amounts received for activities 

totally unrelated to an employee's duties or position, keeps in place 

meaningless, quantitative restrictions which bear no relationship to 

the legitimate and constitutional needs of the government. 

It is for these reasons that we have come to the conclusion that 

federal employees' First Amendment rights of speaking, appearing and 

publishing can only be restricted when such activities impede the 

effective functioning of the government; when they impede the 

performance of employees' official duties or the delivery of services 

to the public, and/or when it can be shown that the First Amendment 

activities present an actual or apparent conflict with the performance 

of official duties. 

Finally, because Title VI Is in all likelihood, unconstitutional, 

an issue which, as you are aware, AFGE and others have raised in Court, 

we believe that any measure to amend it must have a retroactive 

- 9 - 
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effective date to January 1, 1991. This would remove the threat of 

significant, up to $10,000, fines being imposed against employees who 

may have been in violation of Title VI since the first of this year as 

well as it would moot the present matters now pending before the United 

States Court of Appeals for the District of Columbia. 

Mr. Chairman, I laud your timeliness in focusing on this Issue as 

quickly as you could in this Congress and I urge you to report a 

measure which would only pose narrowly defined restrictions which are 

deemed absolutely necessary to preserve the integrity of the 

performance of the government's business and which will have a 

retroactive effective date of January 1, 1991. 

Thank you for this opportunity to appear here today and if you or 

any members of the Comnittee have any questions, I will be happy to 

respond. 

- 10 
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Mr. FRANK. MS. Velazco. 

STATEMENT OF SHEILA K. VELAZCO, PRESIDENT, NATIONAL 
FEDERATION OF FEDERAL EMPLOYEES 

Ms. VELAZCO. I am not going to address anything in my state- 
ment at all. I would like to just address some of the questions that 
some of the gentlemen had earlier. 

You wanted to know whether or not people did this for income. 
Yes, they do. They do it because they need the income sometimes. I 
was a GS-5 Social Security employee. I had a child who was still in 
diapers. I was putting my husband through college. I gave speeches 
on Peru and South America for money to get a diaper service. I 
didn't do it for any other reason. I did it for money. 

Mr. FRANK. When did you sleep? 
Ms. VELAZCO. I slept. I did not sleep on the job. It did not inter- 

fere with my job, and I did not use the job. So we do do it for 
money. I think it is taking away from us something that we need. 

Also, with regard to the pre-January 1, 1991, laws that were in 
effect, and the agencies control over us, there was already control 
over us. If we were going to do outside work, we actually used the 
Ethics Office standards that they brought to the Senate yesterday. 
There's a five-part criteria there and we used that. If what we were 
doing interfered with how we were doing our work, whether it was 
because we were too tired to do it or whether it was because it was 
a conflict of interest, we already had that criteria. 

With regard to the preapproval, I do not think you want preap- 
proval on absolutely every single case. If you go preapproval, I 
would agree with somebody who said you're going to have to hire a 
lot of people. But give the employees the standards they must meet 
and let them decide if there is a conflict. We can take care of it 
later. But I don't want my boss having to worry about whether I 
should come to him to say I'm going to work 2 hours a week at a 
grocery store. So I think we need to use our heads in that. Preap- 
proval can have some certain set standards on it. People can be 
aware of them. 

The other thing, I think it needs to be retroactive to January 1, 
1991, but we need to do it very quickly because people are losing 
money every single day we wait, and on top of that, they are losing 
the chance to be able to even go to those jobs later on because 
somebody else is going to be hired. Right now, if somebody wants 
an article written and a Government employee can't do it, I'm 
going to go search for somebody who can do it. So we're wasting 
their money if we don't do it right away. 

Thank you. 
Mr. FRANK. Thank you. 
[The prepared statement of Ms. Velazco follows:] 
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PRKPAKED STATEMENT OF SHEILA K. VELAZCO, PRESIDENT, NATIONAL FEDERATION OF 
FEDERAL EMPLOYEES 

Mr. Chairman and distinguished Members of this Subcommittee, 

on behalf of the National Federation of Federal Employees, I 

appreciate the opportunity to present our views regarding 

the recently amended Ethics in Government Act and Its 

prohibition on the receipt of honoraria by rank and file 

government eiq>loyees.  We strongly believe that this ban 

violates the First Amendment rights of rank and file Federal 

workers and should be repealed in light of this 

unconstitutionallty.  He support H.R. 325 as the appropriate 

vehicle to achieve this goal and we commend the Chairman for 

his efforts to redress this situation quickly and 

efficiently. 

During work on the ethics bill in the 101st Congress, we 

supported legislative actions designed to limit judges', 

representatives and high ranking officials' dependence upon 

honoraria.  However, we believe that the Ethics in 

Government Reform Act of 1989 is unintentionally overbroad 

in its application of the honoraria bem to all Federal 

employees. 

The ban as it currently stands prohibits all Federal 

eiq>loyees from accepting compensation for appearances, 

speeches or publications even if such activities bear no 

relation to their official duties or job status.  He agree 

with the principle of limiting the use of honoraria as a 

means to influence the behavior of high ranking government 
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officials.  Moreover, we agree with the general liialtationa 

iaqsosed upon the acceptance of honoraria as outlined in the 

Bthica in Government Refona Act of 1989.  However, we do not 

believe that an ethica problem exista among rank and file 

Federal workers to the extent necessary to justify the 

abolition of precious First Amendment freedoms.  He know 

from our own experience that this prohibition has had a 

chilling effect on the First Amendment rights of rank and 

file Federal ei^>loyees, many of whom are financially 

dependent upon thia outside source of income as a supplement 

to their Federal salaries, 

Xn recent weeks, we have received an outpouring of concern 

from our members that this provision directly deprives them 

of their right to self expression.  The hardship this ban 

has Inflicted upon rank and file Federal eaployeea has been 

well publicised.  I'd like to add to that an example of ouz 

experiences with this issue. 

•." 

At the Picatlnny Arsenal in Dover, Kew Jersey we,represent 

an engineer who writes religious essays under a pen name. 

Ha writes essays - not books.  Nhile he is allowed to accept 

coiq>ensation for the publication of a book - a potentially 

much more substantive docuamnt - he is not allowed to accept 

compensation for writing a 2-3 page article.  Nhile he ia 

allowed to accept compensation for working part-time, he la 

not allowed to accept coaqienaation for writing articles in 
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his spare time.  He doea not understand how the writing of 

an article or essay by a rank and file Federal employee is 

less ethical than the writing of a book.  Quite frankly, 

neither do we.  It is our belief that, at this level of 

government employment, a ban on the accepteuice of 

compensation for a speech, appearauice or publication 

represents nothing more than a violation of the First 

Amendment right of free speech eund self-expression.  Ne fall 

to see how such prohibitions enhance the ethical performance 

of one's job when the protected activity in question la 

wholly tinrelated to the employee's job, and the provider of 

the condensation would not be substantially affected by th« 

aiqiloyee's performance on the job. 

Ne strongly support the corrective language in H.R. 325 

which redefines the phrase "Member, officer, or employee" to 

include only Members, commissioned officers of the uniformed 

services and those high ranking government officials 

appointed by the President with the advice imd consent of 

the Senate.  Ne believe that this definition is more likely 

to produce the desired ethical effect than a blanket 

prohibition on all Federal eiq>loyees.  It is our belief that 

Congress never intended to breach the private assoclational 

activities of Federal workers when it banned honoraria for 

members of Congress.  However, there is no doubt that left 

uncorrected, the provision will work real and Irreparable 

hurm to the Federal workforce.  For that reason, we urge 
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tbat your oorr«ctlv« legislation b* anactod innediataly. 

Mr. Chaimaxi, again we thank you for tb* opportunity to 

submit our views on this important piece of legislation.  M 

look forward to working with you and the subcommittee for 

its swift enactment.  This concludes my prepared statement. 

I will be happy to answer any questions you may have. 
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Mr. FRANK. MS. Bonosaro. 

STATEMENT OF CAROL A. BONOSARO. PRESIDENT, SENIOR EX- 
ECUTIVES ASSOCIATION, ACCOMPANIED BY G. JERRY SHAW, 
GENERAL COUNSEL 
Ms. BONOSARO. Mr. Chairman, I am going to speak to several 

issues which have arisen today, not the least of which concerns us 
is the suggestion that the career executive service ought to be in- 
cluded in the continuing prohibition. 

To begin with, we, of course, have supported the bill, H.R. 325, 
because we felt there were sufficient safeguards existing already in 
the regulations in each Federal agency to deal with any conceiva- 
ble abuse of honoraria for writing or speaking. Nearly all Govern- 
ment employees must clear any outside employment, as Mr. Tobias 
has noted, including writing and speaking, as a general matter 
with their agencies. Those few agencies which don t require that, 
we believe should. 

But for that reason, we believe including any executive branch 
exemptions in a bill which this subcommittee might report out is 
fixing something which, at best, has not been shown to be broken. 
Many agencies take it upon themselves, furthermore, to put for- 
ward general proscriptions on certain kinds of outside employment. 
For example, the IRS precludes revenue agents routinely from sell- 
ing insurance, or their attorneys from doing any outside legal 
work. 

In preparing for this testimony, we were unable to identify one 
case, not one, in which a Federal career executive has been found 
guilty of a conflict of interest regarding the acceptance of honorar- 
ia for speaking or writing. So we would ask why do we persist in 
considering broadening restrictions without any evidence that a 
problem exists or that the system does not work. 

Further, in response to the suggestion that the SES be included, 
we believe there is a clear case that career Federal executives are 
not in positions that lend themselves to honoraria abuse. Most 
members of the SES are general administrators, engineers, attor- 
neys, and physical scientists. They are unable to influence legisla- 
tion because of prohibitions on executive agency lobbjdng, and 
while some few are in policymaking positions, they generally are 
not in a position to grant favors to special interest groups. 

Further, they file financial statements which are reviewed by 
their agency ethics officers, and which are open to public review in 
addition. 

Clearly, banning honoraria for Federal executives is a case in 
which legislation was enacted without a need for it having been 
established. 

We are also concerned, indeed, with the retroactive nature of the 
ban which exists. One of our members, for example, stands to lose 
approximately $48,000 in inventory of unsold books and return on 
investments, a small business which he engaged in, with full 
review and approval of his agency, without any diminution of his 
performance for his agency but with an eye toward preparing him- 
self for retirement. He stands to lose that were this ban to 
continue. 
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Finally, I would like to point out to you that the Congress has 
just established a Senior Biomedical R^arch Service in order to 
improve recruiting top level medical researchers from the academic 
sector. We believe it is highly likely that recruitment from the aca- 
demic sector will certainly be damaged were we to include senior 
executive service members and their equivalent in a continuing 
ban. 

Likewise, physicians who serve part-time in the Department of 
Affairs work, in addition to veterans' hospitals, at their affiliated 
medical schools. As part of their responsibilities, they are regularly 
C£illed on to lecture and publish on issues which do not relate di- 
rectly to VA business. So, at a time when we need such physiciems 
and biomedical researchers at the NIH and the VA, it seems sense- 
less to suggest putting barriers in the path of their recruitment 
and retention. 

Finally, we would make two suggestions to the committee. If you 
were to report out a bill which will include, for example, political 
app>ointees in a continuing ban, we would urge you to include a 
savings clause in the statute so that, should such singling out be 
found to be unconstitutional, the remainder of the statute would 
stand. 

Further, the Federal Employees Pay Comparability Act elimi- 
nates the GS-16 through 18 pay rates. Therefore, instead of estab- 
lishing a pay threshold in this bill, we believe that a better defini- 
tion, should you choose to include a group that is basically GS-16 
and above, is to refer to those whose positions are classified higher 
than the GS-15 level, rather than to do it on the basis of some sort 
of pay definition. 

Thank you. 
Mr. FRANK. Thank you. 
[The prepared statement of Ms. Bonosaro follows:] 
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PREPARED STATEMENT OF CAROL A. BONOSARO, PRESIDENT, SENIOR EbiECUTivES 
ASSOCIATION 

Mr. Chaiman, wa thank you for both th* opportunity to 

taatify today, and your awift and tlaaly introduction of RR.325, 

which will froa fadaral eaiployeea froB the burdan of unnacaaaary 

and axcaaaivaly roatrietiva ethica lagialation.  Aa you know, 

tha Senior Bxecutivea Xaaociation rapreaenta the Intaraata of 

career federal axecutivea, including the Senior Executive 

^Service and aupergrade employeea.  Our naabera are anong the 

hlgheat-partoniiina federal employeea, and they provide the 

leaderahip and continuity which ia vital to nalntain tha 

efficiency and effactivaneaa of federal agenciea.  In tha 

intereat of our aenbera, aa well aa that of thoaa they 

auperviaa, we are teatifying today in aupport oC.H.X. 335. 

We believe that the ban on honoraria for career federal 

axecutivea in Section 501(b) of the Ethica in Government Act ia 

unnecesaary at beat, aa there are aufficient aafeguarda in tha 

ragulationa of each federal agency to prevent axecutivea from 

abuaing honoraria for writing and apeaking.  Under current 

federal conflict-of-intereat requiranenta, govarnaent enployeea 

•uat clear any outaide employnent with their agenciea. 

Purthemore, Bany agenciea take it upon themaelvea to put 

forward general proacriptiona on certain kinda of outaide 

employment.  In the IRS, for example, revenue agenta are 

-prohibited from aelling inaurance, and attorneya are prohibited 

from doing outaide legal work.  Agency-level review and control 

- 1 - 
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of outaide employment has been effective.  Ha have been unable 

to readily find any caaea in which a federal career executive 

has been found guilty of a conflict-of-interest involving the 

acceptance of honoraria for apeaking or writing. 

Furthermore, career federal executivea are not in poaitiona 

that lend themaelvea to honoraria abuae.  X breakdown of Senior 

Executive Service (SBS) positions shows that noat members of the 

SBS are general adminiatratora, adminiatratlve specialists, 

engineers, attorneys, and phyaical acientiata.  They are unable 

to influence legislation because of prohibitions on executive 

agency lobbying; and, while aoma are in policy-making poaitiona, 

they generally are not in a poaition to grant favora to 

special-intereat groups.  Clearly, the ban on honoraria for 

federal executives is a ease in which legislation was enacted 

without a need for it having baen eatabliahed. 

SKA ia also concerned regarding the Inflexibility of the 

ban on honoraria.  Some federal employeea entered into speaking 

or writing arrangeraenta years ago, with the full acquieacence of 

agency ethics officiala.  With the sudden onset of the Pay and 

Ethics Keform Act, theae individuals may be forced to take 

financial losses in order to dlveat themaelvea of these 

arrangementa. 

One of SEA'a membera, for example, began a publishing 

business with the full consent of both his supervisor and his 

agency's office of general counsel.  The buainess did not 
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intarfara with hla work, and ha racalvad aavaral conaacutlva 

"outatanding" parforaanca ratlnga.  Xa a reault of tha Pay and 

Rthica Rafora Act, howavar, ha nay ba raquirad to cloae down 

thla buainaaa, at a paraonal coat of $48,000 In unaold booka, 

ratum on Invaatnanta, indlract coata, and profita. 

Furtharaora, ha nay ba unabla to contlnua publlahlng evan after 

ratlraaant, aa hia raputatlon aa a rallable publlahar will have 

baan daatroyad.  Anothar SEA nasber ia an agancy official who la 

coapanaatad for nagazlna artlclaa aha wrltaa baaad on her 

genealogy reaearch.  Although thia activity haa no bearing on or 

relatlonahlp to har official dutlaa, thaaa activitiaa could ba 

conaidared Illegal under tha Pay and Bthica Rafora Act. 

The Inflexible nature and tha lack of juatification of tha 

ban on honoraria, aa llluatrated by theae two examplea, damage 

tha Borala of career federal executivea.  One SEA member writea 

that if ha la raquirad to abandon hla hobblea, which provide 

outalde incoaa, ha will "probably contlnua with tha governaent, 

albeit with conaldarabla pain and bitterneaa."  Tha ban will 

alao aerve, however, aa a aarloua block to recruitaant from the 

private aactor into the federal government. 

The recrultaent and retention of highly-apeclallzad 

profeaaionala, who are required to publlah and lecture 

periodically In order to maintain their profeaaional atanding, 

would becoae unneceaaarlly more difficult.  A Senior Biomedical 

Reaearch Service haa recently been eatabliahed to recruit 

- 3 - 
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top-lavel Badical reaaarchars froa tha acadaalc aactor; It ia 

llkaly that racrultaant for tha SBRS will b« danagad unlaaa tha 

proBcrlptlon on racalvlng honoraria la liftad. 

Slallarly, tha honoraria ban has a dlract affact on Tltla 

38 phyalciana in tha Vatarana Xdnlniatration.  Naarly fifty 

percent of all VA phyaidana are part-tiaa (7,000), and they 

work at Vatarana Roapltals, as wall aa at thalr affiliated 

nadical achoola.  Theae part-tine physiclana, with their medical 

school responsibilities, are regularly called uix>n to lecture 

and publiah on iaauaa which do not relate directly to VA 

buslneas.  In fact, the partnership with medical achoola has 

helped the VA prepare to meet its Department of Defense support 

responsibilities.  Most part-time VA phyaidana will be forced 

to leave VA employment and work full-tlaa at their medical 

schools if the proacrlption on receiving honoraria la not 

eliminated. 

Many full-time VA phyaidana alao receive aupplamantal 

income for lecturing.  In a time when we need VA physicians more 

than ever, we ahould not put barriara in their path which may 

encourage then to turn away from public aervica in order to 

puraua more lucrative careers in the private aactor. 

According to lawaults filed by NTKU, AFGB, and tha ACLU 

againat tha Office of Government Bthlca, tha honoraria ban is 

not only unnecessary and exceaslvely rigid, it also Infrlngea on 

federal enployeea' right to free apeech.  Some federal employeea 
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do not have th* raaourcaa to carry out apeaklng or writing 

activltlaa without racaiving conpenaation, ao the prohibition on 

honoraria effaetivaly bara then from apeaking or writing. 

SKA aupporta RIt.33S, although wa racomnend that thla bill 

be aaandad to raaova aectlon 3(B)(11).  At preaent, an executive 

order prohibita all political appolntaea fron receiving outaide 

incoaa of any kind.  Since the Incluaion in thia bill of a 

lagialativa ban that alnglea out political appolntaea could 

provide additional grounda for a finding that the prohibition la 

unconatitutlonal, we atrongly urge that a aavlnga clauaa be 

inaartad in the atatuta if the Subcoanittea chooaaa to retain 

aaetlon a(B)(ii). 

Wa note that the Federal Bnployeea Pay Coaparabillty Act 

ellmlnatea the GS-16 through 18 pay ratea, Inatead eatabllahing 

a pay band beginning at 130% of the nlninun rate of baaic pay 

for GS-15.  If the ban la to continue, we urge that thla baae 

not become the new threahold for ita incluaion.  If it were, it 

would unneceaaarlly include nany non-career GS-lS'a not now 

covered.  Vndar that new formula, all non-earaar OS-15'a in 

atepa 7, 8, 9, and 10 would be Included, aa well aa thoae In 

PMRS whoaa pay exceeded CS-IS atap 6.  The threahold ahould 

remain for thoaa non-career employeea occupying poaitiona 

claaaiflad higher than CS-15. 

Thank you for the opportunity to teatify before the 

Subcommittee.  Ha would be pleaaed to anawar any quaationa 

regarding our taatimony. 
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Mr. FRANK. I thank all of you for your very good testimony. Your 
members should know that all of you have done a very good job of 
representing their legitimate interests in calling this to our atten- 
tion and pressing us to move and contributing to the process. 

I was not aware of the extent to which we have prior approval in 
various departments. One of the things that bothered me about 
prior approval is overburdening OGE. What if we were to mandate 
in statute a requirement that each agency set up its own prior ap- 
proval mechanism and that such a plan be submitted for approval 
to OGE? That is, if you have no problem with prior approval, there 
might be one or two who don't have it. Would there be any prob- 
lem with our moving to make sure, statutorily, that each Depart- 
ment had an appropriate prior approval mechanism? 

Ms. VELAZCO. Earlier Mr. Potts stated that they were looking at 
making it a Govemmentwide standard. I think that's actually 
better. 

Mr. FRANK. But could it be administered by the agency? 
Ms. VELAZCO. Definitely. 
Mr. FRANK. The standard would be Govemmentwide. Again, we 

would run into the problem of OGE being somewhat overburdened. 
Mr. TOBIAS. There would be no objection. We already do it that 

way. 
Mr. FRANK. So you wouldn't have any problem with taking that 

prior approval principle and in some way making sure that every- 
body had it? 

Mr. TOBIAS. None. 
Mr. SHAW. I think the prior approval, Mr. Chairman, should be 

by subject matter, not necessarily article by article, because there 
are  

Mr. FRANK. I imderstand. But what I'm talking about is having a 
mechanism for prior approval. It could be by category of work. 

I am convinced, as I said earlier, in asking my staff to draft this, 
that we put too much emphasis on subject matter in terms of con- 
flict of interest. I agree that the payor is very largely the determin- 
er of whether or not there's a conflict of interest. If, in fact, some- 
one was trying to be a corrupter, fine, so you don't care about the 
subject matter. In fact, the less the person knows about what he or 
she is talking about, the more grateful he or she will be for getting 
paid to discuss it. As expertise diminishes, the corruption content 
presumably goes up. 

Let me ask you, Ms. Bonosaro, the person who is going to maybe 
lose $48,000, that's obviously not in 1 year—because of the 15-per- 
cent restriction. Unless, is this a person making like $300,000 a 
year? 

Ms. BONOSARO. It's a matter of unsold inventory that has been 
published, indirect costs for equipment, lost return on investment, 
and  

Mr. FRANK. Well, retroactivity, he isn't going to lose $48,000 in a 
month. 

Ms. BONOSARO. Well, obviously he wants to—as of right now, he 
at least is certainly, theoretically, if not legally, out of business  

Mr. FRANK. Please don't overargue your case. My guess is it 
wouldn't be hard to rebut the $48,000 figure. I mean, $48,000 is, 
after all, an unusual amount, with the 15-percent rule. We don't 
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want people to think, in terms of the general public, that we're 
talking about sums of that large amount. 

Ms. BoNOSARO. Not at all. It's a matter of his doing this over a 
number of years and that's as far as he has come now. 

Mr. FRANK. Tell him we will respect his legitimate interests, but 
he shouldn't be offended if we don't talk about it that much. You 
alwajrs run into a danger where an exceptional case will be misrejj- 
resented as the norm. That's not what we want the people to 
understand. 

I look forward to working with you. We understand the need for 
speed. This was as quickly as we could schedule the hearing. We 
had it scheduled for Tuesday and we were preempted by the full 
committee. We didn't want to go yesterday because the Senate 
committee was going and we figured some of you would be there. 
So this was the earliest date we could do it. 

As I have already said—and I will check with the ranking minor- 
ity member—but my intention would be to have a markup prob- 
ably the week after we come back, the last week in February. That 
would be my intention in terms of a markup. So I invite any of you 
who are interested—two things. 

First, Ms. Bonosaro, you made the point that we have no cases of 
a prosecution. Now, I think that's valid as an item of evidence, but 
somebody might say well, that's because the law wasn't strict 
enough so no prosecution would have been possible. 

I want to repeat my invitation to any of the organizations. 
Common Cause or any individuals, if anyone has any examples of 
abuses, to submit them. I suppose what would be more relevant 
would be unprosecuted abuses, abuses that should have been but 
weren't because the law wasn't there. I don't think we're going to 
find very many. But I do want to make it clear that we are asking 
people to do that, and in the absence of such a submission, I think 
we'll be entitled to infer there was not a whole lot of abuse. 

So I would ask you also to keep thinking about prior approval 
questions, how do you define conflict of interest, appropriate levels, 
and we will be ready to receive suggestions and information. You 
can save us the time and trouble, if you have anj^hing to suggest, 
don't just send it to one of us; send it to every member of the sub- 
committee. It just eases our staff of the duplication. Please feel free 
to do that. 

Mr. Gekas. 
Mr. GEKAS. I have nothing. I simply repeat that I am very much 

interested in implementing prior approval in some fashion. It may 
be that we'll devolve to the submitting of a plan, as Barney has in- 
dicated, but prior approval seems to me to be a fail-safe. 

Mr. FRANK. Not only that, but say to the people there's a trade- 
off. If we can work out an efficient prior approval mechanism, I 
think what that does is to give people more confidence. You need 
fewer blanket restrictions. Prior approval becomes a substitute for 
that. If we can work that out, I think that might well be in every- 
body's interest. 

Mr. Schiff. 
Mr. SCHIFF. Nothing further, Mr. Chairman. Thank you. 
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Mr. FRANK. There being no further comments, and all state- 
ments for the record have been submitted, the hearing is ad- 
journed. 

[Whereupon, at 12 noon, the subcommittee adjourned, to 
reconvene subject to the call of the Chair.] 



APPENDIXES 

APPENDIX 1.—TOLAND, PETER, PRESIDENT, NATIONAL COUNCIL 
SOCIAL SECURITY MANAGEMENT ASSOCIATIONS, INC.: PREPARED 
STATEMENT 

ETHICS REFORM ACT OF 1989: 
PROHIBITION ON HONORARIA 

The National Council of Social Security Managenent 

Associations, representing over 3 500 managers and supervisors in 

SSA field offices across the country, supports H.R. 325.  He very 

much appreciate the leadership taken by Chairman Frank and his 

colleagues who have introduced similar legislation to narrow the 

impact of the overly-broad honoraria prohibition contained In the 

Ethics Reform Act of 1989.  We do not believe there Is any 

justification for subjecting career federal employees to an 

absolute ban on acceptance of honoraria.  We understand that this 

legislation will restore to career federal employees the ability 

to follow procedures established by their agencies, as was the 

case prior to January 1, 1991, in accepting payment for writing 

and speaking. 

In order to protect the government's interests, federal 

agencies have long had discretion to regulate outside employment 

actlvitiea of federal employees, including the discretion to 

restrict their ability to %rrite and speak for pay. Many agencies 

require their employees to obtain agency approval for all 

employment outside the agency. Each agency is best able to 

determine whether a proposed outside activity conflicts either 

with the individual's work responsibilities or with other 

interests of the government. 

(147) 
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Thls "going through channels" system has worked well. 

Generally, federal employees have been able to accept payment for 

writing and speaking on subjects not directly related to and not 

In conflict with their federal position or status.  Many 

employees, such as scientists and researchers, have frequently 

been permitted — in many cases encouraged — to write and speeOc 

both with and without payment on subjects which are related to 

their government work when such outside activities further the 

interests of the government. 

We strongly support a return to agency discretion regarding 

the outside activities of career employees, with the attendant 

rettim to the five-part "relatedness" test recommended by the 

Office of Government Ethics:  the honorarium may not be paid (1) 

for carrying out government duties; (2) because of official 

position; (3) because of government information that is imparted; 

or (4) by someone doing government business with the recipient; 

and (5) no government resources may be used to produce th« 

articles or speeches. He understand that OGE does not plan any 

•ore rigid test of relatedness under this legislation than had 

long been in effect prior to January 1, 1991. 

Unfortunately on that date many career federal employees who 

have complied with existing standards of conduct and obtained 

agency approval for their activities in the past find themselves 

In violation of the law if they continue to accept payment for 
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maklng speeches and writing articles on their own time on any 

subject whatsoever.  This Inequity was created because the Ethics 

Reform Act restriction, intended primarily for Members of 

Congress and political appointees in the Executive Branch, was 

written in overly-broad language, sweeping in all employees of 

the federal government. 

By prohibiting all federal enplovees from accepting 

honoraria, defined as money or anything of value, for giving 

speeches and writing articles even on subjects unrelated to and 

not in conflict with their federal jobs. Section 601 of the 

Ethics Reform Act of 1989 creates an impossible situation for 

many federal employees pursuing outside Interests for pay. 

The Office of Government Ethics worked painstakingly to 

prepare regulations to implement the sweeping measure passed by 

Congress under the Ethics Reform Act.  We appreciate the fact 

that the extensive guidelines OGE released in November of 1990 

were written in a spirit of generosity toward federal employees 

caught unaware by the sudden policy shift represented by the 

honoraria ban.  While OGE was able definitionally to restrict 

somewhat the applicability of the ban, for example by exempting 

some teaching activities and fiction writing, they could not 

circumvent all inequities created unwittingly by Congress when it 

passed the Ethics bill. 



150 

-4- 

Desplte development of OGE's guidelines, soae employeea will 

have difficulty understanding which activities are subject to the 

ban and whether payment constitutes "honoraria" or "outside 

Income," which is covered by different restrictions.  Other 

employees, who may write newspaper columns and magazine articles 

or speak at community and civic groups about tbeir hobbies, 

travels or sports Interests, will more clearly be barred from 

accepting payment for these activities under the law as it is now 

written. 

Following are examples of employee situations brought to our 

attention when we alerted our members eUsout the ban last year: 

* An employee in California who wrote a series of articles 

on spirituality and AIDS for religious publications 

and received payment for several of them. 

* An employee in Pennsylvania, the pastor of a small 

church, whose activities In that capacity include teaching, 

conducting funerals and weddings, and writing religious 

articles. 

* An employee in California who teaches small groups and 

gives presentations about tapestry and basket weaving. 
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* An anployea In Virginia who does local baslcatball broad- 

casts, sp«aks at sports banquats for a fee and has written 

basketball conmentary for national newspapers. 

* An eaployee In Virginia who contributes his %nrlting 

talents to his wife's publishing business, concentrating 

on non-flctlon books about antiques. In preparation 

for establishing their own retireaent business. 

None of these activities depends on or conflicts in any way with 

the work or position of the social Security Administration 

employee undertaking them, yet these individuals ~ ttnd in some 

cases their families who depend on the additional income — are 

unfairly penalized under the honorla ban. 

Ironically, as responsible employees of the Social Security 

Administration, we frequently counsel future beneficiaries 

concerning the need to ta]ce personal responsibility for a portion 

of their financial needs in retirement.  We advise them to save 

for retirement and to plan alternative sources of ongoing, 

supplementary retirement income based on their Interests and 

skills. The foundation of such income-producing activities moat 

often must be laid prior to retirement, in precisely the way the 

employees described above have done. Yet we who counsel others 

to plan for income in retirement are currently banned from laying 

the same foundation of retirement security for ourselves. 
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The blanket honoraria prohibition Ignores the difference 

between political appointees, who often accept honoraria to speak 

and write to further specific political objectives, and career 

federal employees, who are doing their job for the govemaent and 

pursuing on their own tine personal interests which are unrelated 

to their experience or status as federal employees.  Our 

Association believes that this distinction Is a critical one. 

In fairness to career federal employees. Congress must amend 

the Ethics Reform Act to remove for career federal employees the 

inequitable ban which went Into effect January 1, but should 

maintain the prohibition against honoraria for the political 

appointees and Members of Congress for whom the ban is 

appropriate.  He urge swift enactment of corrective legislation. 

Thank you for considering oax vletrs. 
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CERTiriCATB AS TO PARTIES, R0LIN6S 
AND RELATED CASES 

A. Parties and Aaicl 

All parties, intervenora, and ABifii appearing below 

and in this Court are listed in the Brief for ^pellanta. 

Coamon Cause is a nonprofit, nonpartisan organization 

with approximately 280,000 neabers.  Conaon Cause has 

participated actively in litigation relating to govemaent 

ethics and campaign finance legislation. 

B. Rulings Dndar Review 

References to the rulings below appear in the Brief 

for Appellants. 

C. Related Cases 

Hie cases on review have not previously been before 

this Court. Counsel are aware of no other related cases 

currently pending in this Court or any other court, as defined 

in Rule 11(a)(1)(C) of the General Rules of this Court. 
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RULE 11(E)(5) CERTIFICATE OF CODMSEL 

Tha following stataaant is aubalttad by counsal 

pursuant to Rula 11(a)(5) of tha Ganaral Rulas of this Court: 

In Its order datad Dacaabar 20, 1990 (A.11), this 

Court granted Conaon Cause's motion to participate as »»icu» 

curias and authorized the filing of a separate brief with a 

separata filing deadline. 

The separate brief by Cososon Cause will assist the 

Court in its consideration of this case. Coaaon Cause played a 

significant role in connection with enaotaent of the prohibition 

on honoraria at issue in this case. Representatives of Coaaon 

Cause testified on the practice of honoraria before presidential 

coaaisslons and congressional coaaittees, and the orgeuiization 

worked actively to proaote the passage of the legislation. 

Coaaon Cause's familiarity with the legislative background of 

the Ethics Refora Act of 1989 and its longstanding interest in 

the federal ethics laws are reflected in the brief's discussion 

of how the challenged limitation serves vital govemaent 

interests. The brief also brings Coaaon Cause's expertise to 

bear on the other issues presented. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Noa. 90-5406, 90-5407, 90-5413 

NATIONAL TREASURY EMPLOYEES UNION, s£ Al- 

V. 

UNITED STATES OF AMERICA, s£ Al. 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR COMMOM CAUSE 
AS AMXcna CDRZAa zv BvnoKi or APPILLIXS 

COUNTER-STATEMENT OF THE ISSUE PRESENTED 

vrhether the district court abused Its discretion in 

denying plaintiffs' motions for preliminary injunctive relief 

against enforcement of the statutory ban on government 

employees* receipt of honoraria for appearances, speeches, or 

articles, when (a) the ban is an important prophylactic measure 

against corruption and the appearance of impropriety in 

government, (b) the statute does not prohibit any expressive 

activity, and (c) the district court correctly fotind that no 

plaintiff had shown irreparable injury? 

PBT.EV^flT   gTmTUTORY   PROVISIONS 

All applicable statutes are contained in an addendum to 

appellants'  brief. 
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STATamrr QP FAc?rs 

Tltl* VI of the Ethics Reform Act of 1989 ("tha Act") 

prohibits tha racalpt of honoraria for any appearance, speech or 

article by any Meaber, officer, or enployee of the United States 

govemnent, except for Senators and Senate employees.  Pub. L. 

No. 101-194, S 601(a), 103 Stat. 1760 (1989).  The Act does not 

prohibit appearances or speeches or tha publication of articles. 

It provides only that an employee may not receive payment for 

such activities, with the exception of reimbursement for travel 

expenses.  Id. 103 Stat. 1761. 

Tha application of the Act to middle and lower-level 

government employees was not, as plaintiffs allege, a purpose- 

less and Inadvertent addition to the nation's laws.  Rather, it 

was part of tha step-by-step effort by Congress, over a period 

of many years, to protect against corruption and to ensure the 

appearance of impartiality in the federal government.  Congress 

has long recognized the risk that federal employees at all 

levels — not only those above a certain ran)c or salary level — 

can harm the public interest If they are subject to improper 

financial influence.  Since the 19th century, conflict-of- 

interest statutes have prohibited government employees from 

acting for the government in business transactions in which they 

have a financial Interest.^ As the Supreme Court recognized, 

V       SS^  generally S. Rep. Ko. 2313, 87th Cong., 2d Sees., 
reprinted ia  1962 U.S. Code Cong, i  Admin. News 3852, 3853-54. 

- 2 - 
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The aoral prineipla upon vhich tha atatute la baaad 
haa Ita foundation in tha Biblical adaonitlon that 
no man nay sarve two masters, Hatt. 6:24, a maxim 
which ia especially pertinent if one- of tha maatera 
happena to be economic self-interest.  Consonant 
with this salutary moral purpoaa. Congress has 
drafted a statute which speaks in very comprehen- 
sive terms.  Section 434 is not limited in Its 
application to those in the highest echelons of 
government service .... * 

Similarly, all executive branch officers and employees have long 

been subject to the prohibitions against bribery, graft, repre- 

sentation of private parties in matters affecting the govern- 

ment, and private compensation for government services.^ 

In 1974, in the wake of tha Watergate era scandals. 

Congress enacted statutory restrictions on honoraria for every 

"elected or appointed officer or employee of any branch of the 

Federal Government." The amount of any honorarium for an 

appearance, speech or article was limited to $1,000 (excluding 

reimbursement for actual travel and subsistence expenses), with 

em aggregate limit of $15,000 in any calendar year. Pub. L. No. 

93-443, S 101(f)(1), 88 Stat. 1268 (1974). Two years later, tha 

limits were raised to $2,000 per speech and $25,000 per year, 

and civil rather than criminal penalties ware provided, but the 

restrictions continued to apply to government employees at all 

' nnited States v. Mississippi Valley Generating Co.. 
364 U.S. 520, 549 (1961) (emphasis added) (construing 18 U.S.C. 
S 434, a predecessor of 18 U.S.C. S 208 (1988), which applied to 
any "officer or agent of the United States"). 

V       SAfi S. Rep. No. 2213, supra note 1, reprinted 1Q 1962 
U.S. Code Cong, t  Admin. News, at 3856-58 (discussing 18 U.S.C. 
SS 201, 203, 205, 209 and their predecessor statutes). 
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levels in all three branches.  P\ib. L. Ho. 94-283, $ 112(2), 90 

St»t.   494 (1976) (codified at 2 U.S.C. S 441i) . 

The evils caused by honoraria were explained in reports 

of special ethics panels in the House and Senate in 1977, which 

recomnended the adoption of tighter restrictions on the receipt 

of honoraria by neabers.  Both panels recognized that polls and 

public surveys showed rising public cynicism over the practice 

of honoraria, and noted the inherent potential for conflicts of 

interest.  The House adopted a $750 Unit on honoraria for any 

single speech, an annual limit on outside earned income, and 

stringent regulations concerning travel expenses; the Senate 

adopted similar restrictions.^ 

The executive branch also adopted regulations limiting 

the receipt of honoraria by its employees.  Executive branch 

personnel may not receive honoraria for speeches or articles 

that focus specifically on the employing agency's policies, 

create a conflict of Interest or the appearance of a conflict of 

Interest, or interfere with the employee's official duties.  See 

5 C.F.K. S 735 si fiflS- (1990).  These and other regulations proved 

insufficient to curtail the abuses created by outside earned 

income and to promote public confidence in the integrity of 

^       Financial Ethics; Comnunication from the Chairman. 
House Comm'n on Admin. Review. H.R. Doc. No. 73, 95th Cong., 1st 
Sess. 9-12 (1977); Senate Code of Official Conduct:  Report of 
the Senate Special Comm. on Official Conduct. S. Rep. No. 49, 
95th Cong., 1st Sess. 8-9, 37-39 (1977).  The Senate rule was 
never implemented, leaving the Senate covered by statutory 
limits.  The House rule was later revised. 

- 4 - 
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qovmmmnt.*    In 1989, Praaldent Buab provided a partial reaady 

by prohibiting all preaidentlal appointaaa in tha exacutiva branch 

froB recaiving any outaida earned incoae (including any honora-* 

ria). Sat  Exec. Order No. 12674 (1989), 3 C.F.R. S 215 (1990). 

In tha legialative brtuich, tha llaita on honoraria also 

proved insufficient to prevent scandal and preserve public 

confidence in governaent.  Although honoraria received by 

neabers of the House and Senate created the aost visible ethical 

problea, sizeable honoraria for Congressional ataff seabers also 

fueled public cynicisa about tha integrity of govemaent.  The 

press gave widespread coverage to honoraria received by staffers 

— including $28,000 pocketed during a two-day speaking trip to 

Oklahoaa and Texas by the top staff aides to House speaker Jia 

Wright and ainority leader Robert Michel.*' 

Newspaper articles and editorials acroas the country 

reflected the public view of honoraria as "legalized bribery," 

"legislative prostitution," "shameless pandering to special- 

interest payoffs," "bag noney," "lobbyist payola," "appalling," 

" SaA  Stengel, Morality Among the Supplv-Siders. Tiae, 
Nay 25, 1987, at 18 (listing ethical lapses by Administration 
officials, including iaproper payaents froa private parties). 

f       Babcock, For Two in the House. A Fast S28.000 in Fees. 
Washington Post, Oct. 6, 1989; sa&  fiAfifi Yang, Honoraria. Bountv 
of Special Interest Groups. Trickle Down to Some Congressional 
Staffers. Wall St. J., May 26, 1989; Babcock, Interest-Group 
Honoraria Plentiful for Too Hill Aides. Washington Post, Oct. 6, 
1989; Matlack, Graw Train. National Journal, Jan. 28, 1989; 
Vukelich, Honorarium Ban Would Hit Hill Staff. Officers in 
Wallet. Washington Tiaes, Feb. 7, 1989; Mattingly, Staff Plavs 
Honoraria Game Too. Roll Call, Jan. 22, 1989, at 1, col. 4. 

- 5 - 
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a "diagrac*" and a "low-Ufa practica."^' Agalnat thia 

background, Congraaa undartoolc the taak of overhauling the 

governnent ethlca rulea; thia procesa led to the 19B9 Act. 

To asaiat in thia effort, the Preaident and Congresa 

appointed several blue-ribbon panels to investigate and propose 

remedies for the deficiencies in existing law. After talcing 

extensive testimony, each of these panels apeciflcally 

recommended a ban on the receipt of honoraria by all government 

personnel.  The Quadrennial Salary Commiaaion concluded that the 

"potential for impropriety in the present rulea governing 

honoraria was so high that the practice of receiving honoraria 

should be eliminated."  It "strongly recommend[ed] that the 

practice of accepting honoraria in all three branches be termi- 

nated by statute ..."'' The President's Ethics Commission 

similarly urged that Congress should "ban the receipt of 

honoraria by all officials and employees in all three branches 

of government."'' Finally, the 14 members of the House 

Bipartisan Task Force on Ethics asserted that "honoraria 

"" Hearings on Executive. Legislative, and Judicial 
Salaries before the Senate Coma, on Governmental Affairs. 101st 
Cong., 1st Sess. 30, 32 (1989) (hereinafter Senate Hearings> 
(statement of Fred Hertheimer, President of Common Cause). 

'       Faimeas For Our Public Servants: Report of the 1989 
Commission on Executive. Legislative and Judicial Salaries at 24 
(emphasis added). 

'' Tg Sgryg With Honor; Report of the president's Commis- 
sion on Federal Ethics Law Reform (hereinafter Ethics Commission 
Report) 35-36 (March 1989) (emphasis added) (A. 146-47). 

- 6 - 
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[should] b« abolished for all offlears and emplovaas of th« 

These recommendations served as the basis for Congress' 

decision to extend the honoraria ban throughout the executive 

branch.U^ Upon signing the 1989 Act, President Bush declared 

that the statute "contains important reforms that strengthen 

Federal ethical standards" and described the honoraria ban for 

federal employees as one of the "[k]ey reforms in the Act.""' 

Thus, the 1989 legislation banning honoraria for 

government employees at all levels reflects two long-standing 

themes in the history of federal ethics regulation:  (a) the 

need to protect against corruption and the appearance of 

impropriety on the part of government employees at all levels, 

and (b) the abuses presented by the payment of honoraria for 

IV Report of the House Bipartisan Task Force on Ethics 
on H.R. 3660. lOlat Cong., 1st Sees. 14 (1989) (emphasis added); 
see Senate Hearings. fiUB£A note 7, at 10 (statement of Lloyd 
Cutler, Chairman of the Quadrennial Commission).  Mr. Cutler Is 
also one of the authors of this brief. 

^ See Statement of President George Bush upon signing 
H.R. 3660, 25 Weekly Comp. Pres. Doc. 1855 (1989) (the Act "is 
based on . . . the recommendations of the President's Commission 
on Federal Ethics Law Reform, and the report of the House Bipar- 
tisan Ethics Tas)c Force") ; 135 Cong. Rec. HB747-48 (dally ed. 
Nov. 16, 1989) (remarks of Rep. Lynn Martin, co-chair of House 
Bipartisan Task Force) ("a good part of [the bill] is based on 
the recommendations of the President's ethics commission.") 

In 1989, the Senate chose to exempt itself from the 
honoraria prohibition.  Subsequently, the Senate voted, 77-23, 
to bring the Senate into line with the rest of the federal 
government by extending the honoraria ban to all Senators and 
Senate employees, 136 Cong. Rec. S11476 (daily ed. Aug. 1, 
1990), but the bill died In conference. 

0> Statement of President George Bush, supra note 11. 

- 7 - 
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appsarances, spaachea and artlclaa. Tha honoraria ban at iaaua 

in thia caaa waa a logical reault of tha fedaral governaanfa 

evolving efforta to protect the integrity of govemaent and to 

restore public faith in governnent institutiona. 

SCTIMARV OF ARGHMENT 

The Oiatrict Coiirt correctly ruled that plaintiffa are 

not entitled to preliainary Injunctive relief. Firat, they are 

unliXely to prevail on the aerita because the atatutory ban on 

honoraria for all executive branch peraonnal ia fully consistent 

with the Constitution.  It serves coapelling governaantal 

interests — protecting the Integrity and iapartiality of tha 

governaent service, and avoiding the appearance of impropriety 

that underainea public confidence in governaent. 

Congresa reaaonably concluded that tha honoraria ban, 

liXe previoualy-enacted ethics restrictions, should apply to 

eaployees at all levela.  Honoraria are potential vehicles for 

corruption; many government employees below GS-16 exercise 

substantial discretionary authority and could be subject to 

improper influence.  Contrary to plaintiffs' aaaertions. 

Congress also had reasonable basis for concluding that the 

existing executive branch regulationa are subjective and do not 

sufficiently protect the vital governaent Interests at stake. 

Congress has extensive authority to regulate the teras 

and conditiona of governaent employment — including expressive 

activity by civil servants — for reasons related to the 

functioning of government. In this area, thia Cotirt ahould 
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apply a balancing test, under which an iBportant govemaent 

interest la sufficient to justify restrictions on speech.  The 

authority of Congress to regulate the federal workforce is best 

illustrated in the Hatch Act cases, which upheld a statute 

proscribing a broad range of expressive activity in order to 

serve essentially the same interests as the honoraria ban. 

A balancing test is particularly appropriate here 

because the ban on honoraria does not prohibit any speech -- 

only personal financial gain.  Federal enployees nay continue to 

make appearances and speeches and to publish articles; they may 

accept full reliibursenent for necessary travel expenses; all 

that they cannot do is to accept conpensatlon.  Although the 

statute may create an indirect burden on speech, any resulting 

diminution of speech is self-imposed. 

This Court should also reject plaintiffs' contentions 

that the statute is overbroad and underinclusive.  The honoraria 

ban is directed to a practice that has given rise to abuses in 

the past and that presents a risk of impropriety at all levels 

of government service. At bottom, plaintiffs' contentions rest 

on policy disagreements with Congress in an area where the 

Constitution gives Congress substantial latitude. 

Plaintiffs have failed to show any irreparable injury. 

The temporary loss of income alone does not constitute irrepara- 

ble harm.  Indeed, many of plaintiffs* claims of harm rest on 

untested, and questionable, assumptions about the applicability 

of the statute. Although plaintiffs contend that they are 
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•ntltX*d to intaria relief to prevent a teaporary violation of 

their First Aaandaent rights, this claim is vitiated by the 

weakness of their case on the merits as well as their continuing 

ability to speak and write without substantive restriction. 

Finally, the balance of hardships and the public in- 

terest weigh heavily against preliminary relief.  If this Court 

were to enjoin the honoraria ban, there would be no statutory 

ceiling on the size of honoraria that could be accepted by any 

executive, legislative or judicial official presently covered by 

the ban, and no binding regulations outside the executive 

branch.  The ptiblic interest in fair, impartial, and trustworthy 

government requires that the honoraria ban remain in effect. 

ARGUMENT 

The District Court properly denied preliminary 

injunctive relief in this case, because plaintiffs have failed 

to make the requisite showing. They are unlikely to succeed on 

the merits; they have failed to show irreparable injury; a 

preliminary injunction would significantly barm the public 

interest; accordingly, the overall balance of hardships favors 

the denial of injunctive relief. 

Z. PUINTIFFS ARE NOT LIKELY TO PREVAIL ON THE MERITS, 
BECAUSE CONGRESS* DECISION TO BAN HONORARIA FOR ALL 
EXECUTIVE BRANCH PERSONNEL COMPORTS WITH THE CONSTITUTION. 

Plaintiffs do not quarrel with a flat honoraria ban 

for senior government officials. Members of Congress, or judges. 

Nor do they contend that Congress may not prohibit honoraria for 
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all fedaral eaployaaa for appaarancaa, spacchaa and artlclea 

relating to their official duties.  Brief for Appellants at 35- 

36. They challenge only the policy decision of Congress to 

prohibit honoraria for federal employees below the 6S-16 level. 

This challenge oust fall, because (1) the prohibition 

serves fundamental interests in protecting the integrity of 

government service and preventing the appearance of impropriety; 

(2) Congress may constitutionally exercise extensive authority 

over expression by government employees that affects Important 

governmental Interests; and (3) the challenged statute does not 

prohibit any speech by government employees, but only precludes 

financial reward in compensation for speech.  The decision to 

adopt an across-the-board prohibition on honoraria reflects 

policy judgments of Congress that should not be disturbed. 

A. The Honoraria Ban Serves Fundamental Interests — 
the Integrity of Government and Public Confidence 
in Government Institutions  

The crux of plaintiffs' argument Is their assertion 

that the ban on honoraria serves no discernible government 

Interests.  That claim cannot stand.  The compelling rationales 

for a flat prohibition on the receipt of honoraria are plainly 

set forth in the legislative history. 

The Supreme Court has repeatedly recognized the funda- 

mental importance of integrity and Impartiality in government. 

SSA,   e.g.. Federal Election Comm'n v. National Right to Work Comm. 

(HBHS), 459 U.S. 197, 310 (1982); Buckley v. Valeo. 424 U.S. 1, 

26-29 (1976); United States Civil Service Comm'n v. National Asa'n 
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of Latfr Carrlera (CSC). <13 U.S. 548, 565 (1973) ("thla great 

and of Govarnment — tha impartial exacution of the lawa"). 

In supporting the honoraria ban, the ethics panels and 

members of Congress expressed deep concern with corruption and 

the growing influence of special interests. As the Ethics Com- 

mission warned, the payment of honoraria "to officials can be a 

camouflage for efforts by individuals or entities to gain the 

officials' favor."  Ethics Commission Report at 35.  One legis- 

lator observed that the practice of honoraria institutionalizes 

"a thinly veiled system of legalized influence buying. ">>' 

Honoraria, unlike campaign contributions, go directly into the 

poc)cets of the recipients for personal use.  Congress could 

remove tha threat of liqproprlety only by insuring that public 

officials serve only "one paymaster" — the government.'^ 

Second, apart from actual corruption, the Suprema 

Court has emphasized the vital government interest in avoiding 

the appearance of impropriety.  "CI]t is not only Important that 

the Government and its employees in fact avoid practicing 

political justice, but It is also critical that they appear to 

U'        135 Cong. Rec. H8766 (daily ed. Nov. 16, 1989) 
(statement of Rep. Wolpe). SSA  also 135 Cong. Rec. H8758 (daily 
ed. Nov. 16, 1989) (statement of Rep. McCollum); 135 Cong. Ree. 
S15952 (daily ed. Nov. 17, 1989) (statement of Sen. Humphrey) 
(the practice of honoraria was a "scandal waiting to happen"). 

"Z sea 135 Cong. Rec. H8752 (daily ed. Nov. 16, 1989) 
(statement of Rep. Solomon); Id. at H8767 (statement of Rep. 
Brennan) (discussing Congressional pay structure); Congressional 
Ethics Reform: Hearings Before the House Bipartisan Taslc Force 
on Ethics (hereinafter Taslc Force Hearings>. 101st Cong., 1st 
Sess. 89 (1989) (statement of Lloyd Cutler). 
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the public to be avoiding It, if confidence in the systea of 

representative Government is not to be eroded to a disastrous 

extent." £S£> 413 U.S. at 565; fifis Buclclev. 424 U.S. at 26-27. 

A shared concern over the appearance of impropriety in 

the federal government pervades the legislative effort that 

culminated in the 1989 Act.  Congress was painfully aware of the 

growth of public cynicism about the integrity and ethical stan- 

dards of Congress and the executive branch — cynicism fostered 

by the widespread practice of honoraria.  Malcolm WiUcey, the 

Chairman of the Ethics Commission, and Griffin Bell, its Vice- 

chair, both described the system of honoraria as "evil." Hr. 

Bell observed, "People wonder who's paying all the honoraria. 

It undermines confidence in government."'^ The public realized 

that special Interest groups were paying honoraria to obtain 

preferential access to government officials.'*' In floor 

debate, legislators repeatedly stated that receiving honoraria 

"creates at least the appearance of impropriety and thereby 

undermines public confidence in the integrity of government 

officials."'^ Accordingly, a flat ban on honoraria was 

necessary to restore citizens' confidence in government. 

IV        Plncus, Ethics Panel Tentatively Backs Honoraria Ban 
in Top Jobs. Washington Post, Feb. 33, 1989, at Al. 

^ See Task Force Hearings, supra note 14, at 39 
(statement of forner Rep. Charles Whalen). 

Ol Report of the House Bipartisan Task Force on Ethics. 
supra note 10, at 12; see 135 Cong. Rec. H8766 (daily ed. 
Nov. 16, 1989) (statement of Rep. Holpe). 
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1.  The Legislativ* History Deaonatratea the Need 
To Apply the Honoraria Ban to Eoployeaa at 
All Levels of Governaant Service  

Plaintiffs cannot and do not deny that Congress has a 

powerful interest In preventing corruption and the appearance of 

corruption in governnent service, or that honoraria have given 

rise to abuse and public criticlsa in recent years. Rather, 

they argue that prohibiting honoraria for enployees below GS- 

16 — clearly spelled out in the words of the Act^V — was 

somehow the result of inadvertence or inattentlveness on the 

part of Congress and serves no legitimate purpose.  This claim 

is belied by the background and legislative history of the Act. 

Prior to the effective date of the Act, all federal 

employees were subject to a $2,000 ceiling on honoraria. Thus, 

Congress had already accepted the basic premise that honoraria 

paid to employees at all levels are potential vehicles of abuse. 

Each of the panels appointed by the President and Congress in 

1989 to investigate reform of the ethics and compensation laws 

explicitly recommended that the ban on honoraria extend to all 

government employees.''' The 1989 amendment changed the $2,000 

^ When Congress intended certain other provisions in the 
1989 Act, such as the percentage limitations on outside earned 
income, to apply only to senior employees, it made its 
intentions clear. SiA, M^'i  Pub. L. No. 101-194, S 601(a), 103 
Stat. 1760 (S 501(a) of Ethics in Government Act). 

ly       See supra at 6-7. Plaintiffs note that other 
categories of government officials subjected to the honoraria 
ban also received a salary increase under the 1989 Act.  Govern- 
ment employees, however, have no constitutional right to 
continue receiving payments that are fraught with the potential 
for abuse, as long as their salaries are not increased to make 
up for the lost compensation. 
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ceiling to a complcta ban, whil* preserving the existing 

coverage of the honoraria restrictions. 

To be sure, most nembers of Congress discussed the 

need to prohibit honoraria with reference to theaselves and 

their colleagues.  But honoraria paid to officials and SBployees 

in the executive branch present siailar risks of abuse and the 

appearance of ispropriety, and Congress was well aware of the 

risk that lower-level employees could b« corrupted by receiving 

favors from special interests. During the debate on the 1989 

ethics legislation. In a discussion of ethics problems in 

government procurement, for example. Senator Grassley stated: 

The sane Government individuals who were drafting 
the Government specifications for a major computer 
acquisition were hosted by [a computer manufactur- 
er] at the company's California resort, with golf- 
ing at Pebble Beach and gambling at Lake Tahoe, all 
with [the company's] sales people.  This activity 
has become a way of life.  It is kind of a cultural 
phenomenon within this closely knit society of the 
military~industrlal complex, maybe to some extent 
in the entire Government contracting community.'^ 

Within the legislative branch, congressional staffers were 

receiving honoraria, in some cases on the same scale as to 

Members themselves.  See SUIJEA at S.  TO serve compelling 

government interests. Congress adopted a broad prophylactic ban 

— expressly applicable to employees at all salary levels — on 

the dishonored practice of accepting honoraria. 

The comprehensive ban on honoraria is warranted by the 

power and discretion of government eaployees exercising author- 

^       135 Cong. Rec. S15960 (dally ed. Nov. 17, 1989). 
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Ity over a«Bbers of th« public. Ho arbitrary grad* lin« in tha 

civil sorvica dalinaataa tha boundariaa of thia authority. Many 

thousanda of fedaral aaployaaa balow tha rank of GS-16 axareiaa 

algnlficant povar.  Capitol Hill ataffara habitually aaka daci- 

aiona influencing tha couraa of legialation that affacta 

•illiona of people and billions of dollars;^ Aaaistant United 

Stataa Attomaya wield substantial prosacutorial diacration; PDA 

and USDA inspectora daily judge what will and will not b« 

allowed into the narkatplace; officials in all parts of tha 

government set prociiresent standards and award valuable 

contracts. These judgaenta require coaplex and often highly 

discretionary decisions, and the potential for abuse is clear. 

See supra at 2-3 (applicability of conflict-of-intereat statutea 

to federal eaployeea at all levels).  Congress exercised its 

constitutional authority to insulate such employees from 

improper influence by prohibiting the receipt of honoraria by 

civil servants at all aalary levels. 

2.   Executive Branch Regulationa Do Not Adequately 
Protect the Government Interests at Stake 

Plaintiffs also urge that the honoraria ban is 

unconstitutional because existing executive branch regulations 

are sufficient to prevent corruption and conflicta of interest. 

That is simply not tha case. The courts have never held that 

1"       See Abramson & Rogers, The Keating 535. Wall St. J., 
Jan. 10, 1991, at Al, AS ("The young lawyers and political 
workers staffing tha panels have become powerful players in 
Washington, able to insert language into bills and handle 
constituent cases on their own.") 
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the existence of one type of aeasure aiaed at a particular evil 

vitiates the constitutionality of another, aore effective 

prophylactic measure.  SSS Buckley. 424 U.S. at 27-28 (upholding 

contribution limits even though bribery laws and disclosure 

requirements also deal with quid pro quo arrangements). 

The existing regulations are not an adequate substi- 

tute for the challenged statute.  First, these regulations apply 

only to employees of the executive branch, not to those of the 

legislative or judicial branches.  Thus, without the statute, 

there would be no binding limits on the receipt of honoraria by 

congressional staff members.  Second, these regulations have 

proven insufficient to protect the vital governoent interests at 

stake.  Unlike the 1989 Act, they do not specifically provide 

for substantial monetary penalties, and their wording leaves 

ample room for subjective judgments. 

Plaintiffs' own affidavits demonstrate the short- 

comings of existing regulations.  For example, the agriculture 

editor at the Voice of America (VOX), who has substantial influ- 

ence over the content of VOA's agricultural coverage, wishes to 

receive an honorarium to appear at a conference in Rome spon- 

sored by a private agricultural research group seeking "to 

Improve public awareness of the important work [its] interna- 

tional research centers are doing." Prior to the enactment of 

the honoraria ban, he frequently gave talks for pay about 

agricultural reporting, which he did not even feel obliged to 

report to his agency (A. 131-33). A business editor at the 
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Voic* of ABwrica (VOA) proposes to continue publishing artlclss 

that "d«al with tha sane ganaral subject Batter as my VOX job — 

business and economies'* (A. 88). 
I* 

More generally, regardless of tha topic of an 

employee's speech or the employee's particular role within the 

agency, a significant appearance of impropriety arises when an 

employee is paid to appear before any group with interests 

affected by tha employing agency.  For some government agencies, 

such as the IRS, virtually everyone in the country has an 

interest in the outcome of its decisions; its tax examiners 

should not be beholden to taxpaylng parties for outside income. 

Plaintiffs contend repeatedly that the government has- 

no legitimate interest in employees' speaking and writing on 

topics tinrelated to their work. This assertion is fallacious. 

Even if an honorarium is paid for a speech or article on an 

"unrelated" topic, there remains a risk that the payer's inter- 

ests nay be affected by the employee or the employee's agency. 

Yet it is extremely difficult to define all situations in which 

a conflict of interest, or an appearance of conflict, might 

arise.  Congress accepted the Ethics Commission's recommendation 

that to "curtail the risk that individuals will find a way to 

circumvent these restrictions, the bar on honoraria necessarily 

needs to extend both to activities related to an individual's 

official duties and to other activities."  Ethics Commission 

Report at 36 (A. 147).  Congress' flat ban on honoraria gives 

the public full protection against the potential evils. 
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B.   Laglslatlon Concerning tha Tarsa and Conditlona of 
Governoent Employment la Subject Only to tha 
Balancing of Interests Taat  

In regulating the terms and conditions of govamaant 

employment for employment-related reaaona. Congress exercisea 

authority over expressive activities that it cannot wield in 

other contaxta.  "[T]ha State haa interests as an employer in 

regulating the speech of its aaployeea that differ aignificantly 

from thoaa it possesses In connection with regulation of tha 

speech of tha citizenry in general." Pickering v. Board of 

Education. 391 U.S. 563, 568 (1968); see Conniclc v. Mvera. 461 

U.S. 138, 140 (1983); Snepp v. United States. 444 U.S. 507, 509 

n.3 (1980).  In assessing the validity of such a regulation, tha 

court muat balance an individual's free speech rights againat 

the intereata of the government in promoting the efficiency and 

integrity of the public service.  Instead of meeting tha 

requlrementa of atrict scrutiny, tha limitation must be upheld 

as long as it is supported on "legitimate grounds."B* 

The broad authority of Congress to regulate tha conduct 

of federal employeea is best Illustrated in the Hatch Act cases. 

£££, 413 U.S. 548 (1973); United Public Workers v. Mitchell. 330 

U.S. 75 (1947). Although the Hatch Act absolutely prohibits tha 

exercise of the most fundamental political speech and participa- 

tory righta by government employees, IS U.S.C.A. S 7321 at  aeq.. 

^ Rankin v. McPheraon. 483 U.S. 378, 388 (1987); 
CanniclS, *61  U.S. at 150-51 (si^ina EX parte Curtis. 106 U.S. 
371, 373 (1882) ("government's legitimate purpose in proBOt[ing] 
efficiency and integrity in the discharge of official duties")). 
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th« Court upheld th« Act without applying th« "conpellin? intar- 

••t" t*«t or requiring that the statute be "narrowly tailored." 

It was sufficient that Congress sought to promote important 

governmental interests — preventing inefficiency in the civil 

service and avoiding an appearance of partiality that would erode 

confidence in representative government. CSC. 413 U.S. at 565. 

Significantly, the Court recognited that Congress faces a range 

- of policy choices regarding permissible activities by government 

employees, and that it is within Congress' discretion to choose 

among competing alternatives, a.  at 564. 

To support a strict scrutiny standard, plaintiffs cite 

the Supreme Cotirt decision in Rutan v. Republican Partv of Illi- 

afiia, 110 S. Ct. 2729 (1990), holding that promotion luid trans- 

fer decisions premised upon political patronage violate the 

First Amendment. 8u£aa, however, did not abandon the well- 

' establdLshed rule in Pielcering and £S£ and substitute a new 

standard of review for restrictions on government employees for 

employment-related reasons.  Rather, the Court concluded that 

the essential purpose of the challenged practices was to promote 

the two-party system,^^ id. at 2735 t n.4, rather than to 

improve the integrity or efficiency of government.  "That the 

government attempts to use public employment to further such 

interests does not render those interests employment-related." 

V       The majority brushed aside Illinois' subsidiary effi- 
ciency cl«im. 1^. at 2737.  Since some efficiency component 
could be claimed for all government rules, the majority adhered 
to its basic conclusion that the restrictions were unrelated to 
employment and thus required strict scrutiny. Id* st 2735 n.4. 
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Ijl. at 273S n.4. Accordingly, th* Court siaply appllad a 

different standard of review for First Amendaent liaitatlons 

adopted for reason* unrelated to the eaployaent context. 

In an effort to avoid the effect of Piclceriny and the 

Hatch Act cases and to bring this case under Bu£aa< plaintiffs 

insist, incorrectly, that the prohibition on honoraria is 

unrelated to the functioning of govenwent. The Act rests on 

the need to prevent interested parties fros exerting Isproper 

influence over govemaent eaployees. Paysenta to enployees for 

speech — regardless of the subject natter ~ raise concerns 

about corruption and the appearance of iapropriety that, as the 

Suprene Court noted in the Hatch Act cases, go directly to the 

heart of the govemnent's role as ei^loyer. Thus, the 

legitisate govemaental interest test sust be applied. 

C. Since Government Eaployees Raaain Free To Engage in 
Speech, the Honoraria Provisions Constitute Only an 
Indirect and Incidental Burden on Speech Rights 

The cogqpelllng interest test proffered by plaintiffs 

is inappropriate for an additional reason: the honoraria ban 

has only a tangential effect on speech. The statute does not 

prevent any federal esployee fros saking any appearance or 

speech or writing any article.  Nor does it require e^loyees to 

sake personal financial sacrifices in order to express them- 

selves; they say receive reinburseaent for actual and necessary 

travel expenses. The challenged provision prohibits only one 
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thing — p«rsonal financial bwMflt for govanuiant waployaas In 

ratum for spaacbaa, appaarancaa, and articlaa.^' 

Adalttadly, pracludlng financial gain Bay hava aoaa 

aacondary affact on tha aaount of apaach flowing froa public 

aarvanta. SMM  Xreara v. Cloud Booka. 478 O.S. 697, 706 (1986) 

("avary civil and criminal raaady i«poaaa ao«a concaivabla 

burdan on Flrat Aaandaant Protactad actlvitias"). Tha honoraria 

ban raducaa Bonatary incantlvaa for thoaa aaployaaa who aaka 

apaachaa or appaarancaa or writa articlaa aolaly or prlaarily 

for econoaic gain.  But tha raatrictiona at iaaua hara do not 

atop anyona froa apaaJcing. Although plaintiff a rapaatadly atata 

that thay will ba "unabla" to writa or apaak if tha ban ia 

•uatainad, tha aiapla raality ia that aoaa aaployaaa will b« 

abla but tinwilllng to do ao. Any taraination of axpraaaiva 

activity in raaponaa to tha honoraria ban will ba indiract and 

aalf-lapoaad.  Viroinia Stata Bd. of Phamaev v. Virginia 

Citizana Conauaar Council. 425 U.S. 748, 756 (1976) ("[f]raadOB 

of apaach praauppoaaa a willing apaakar"). 

Ganaral ragulatory prohibitions, not intandad to 

control apaach l>ut Incidantally Halting its unfattarad axar- 

cisa, ara taatad undar tha atandard in Dnltad stataa v. O'Brian. 

391 U.S. 367, 376-77 (1968): an iaportant govamaant intaraat 

in ragulating nonspaach activity juatifias Incidantal liaita- 

^ Tha abaanca of any prohibitions on apaaking in tha 
honoraria provisions of tha Ethica Act atanda In aharp contraat 
with tha flat ban of tha Batch Act, which waa uphald bacauaa it 
sarvad iaportant govamaant purpoaas. 
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tions on Flrat A—nd—nt tx—Oomm.    fisa Konlo«ti«ra v. Stata Bar 

of Callfomla. 366 U.S. 36, 50-Sl (1961).  "Nh«r* QOVCnUMnt 

alaa at tha noncoaaunicatlva lapaet of an act, tba cerraot 

rasult in any particular ca*« . . . raflaeta ao«a 'balancing* of 

tba coapatlng intaraata ..." L. Triba, >»»»•<'•«'« conatltu- 

tloMi uw s 13-2, at 791 (2d ad. 198»). Thia taat controls 

hara. Tha honoraria ban, lika tba Hatch Act, la not aiaad at 

auppraaain? apaaob, but ratbar at protacting tba intagrity of 

govamBant by cloaing tba channals of impropar inf luanca. 

Plaintiffa argua that, in cartain diaparata contaxta, 

Btrict scrutiny baa baan appliad to raatrictiona on paysant in 

connaction with apaacb. Nona of tbaso casaa aroaa in tba 

govamaant aaployBant contaxt, which is controllad by Plelearing 

and tha Hatch Act oaaaa.»' Moraovar, nona of thasa casas 

sarvaa aa parauasiva authority for plaintiffa* proposition that 

tha honoraria ban inpoaaa a "dlract burdan** on apaacb. 

Plaintiffa raly on tha Sacond Circuit*a opinion uphold- 

ing Haw yorlc*s **Son-of-Saa'* law avan though tba court concludad 

that tba law diractly burdanad apaacb.  sl»on t Schustar. Inc. v. 

Fischatti. 916 F.2d 777 (2d Clr. 1990). That law raqulraa pro- 

caads of any book or aovia autborad by a convictad or allagad 

criainal about tha criaa to ba placad in aacrow for fiva yaars to 

Vf In tba Hatch Act caaas, tha govamaant prohibitad an 
antira class of cora political spaach and associatlonal 
activitlas, but its regulationa wara navartbalaaa tastad undar a 
practical and liaitad inquiry — tha lagitiaata intareat 
balancing tast.  Sia £S£, 413 U.S. at 565; aaa also Connlek. 461 
U.S. at 150. 
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coqpMtBat* vietlaa of tha criaa. Analyaia of tha Flrat ABandaant 

iapllcatlona of tha 8on-of-Sa« law haa produced a valtar of 

coapatlng oplnlona ragarding tha natura of tha burdan."' Nona 

of thaaa oplniona ia controlling in thia jxiriadictlon. 

yayar v. Grant. 486 0.8. 414 (1988), invokad by 

plaintiffa and by tha Sacond Circuit, alao providaa no aupport 

for applying atrict acrutiny to tha honoraria ban. Mavar and 

its linaal antaoadant. Buck lav. 434 U.S. at 19, concamad 

payaants by paraona and organisationa attempting to aaaart cora 

political idaaa, a circuastanca in vhich Flrat Aaandaant 

protaction la "at its sanith." HIXUC, 4*6 0*8. at 4as.  In both 

casas, tha Supraaa Court appliad atrict acrutiny to limitations 

on axpandlturas bacauaa tha apanding waa nacaaaary to tha 

diasaaination of idaaa. HSXIE *nd Bucklay daalt with tha 

practical problaaa of apraading a aassaga through a larga and 

aobila aociaty whara diract apaach waa not, and could not be, a 

aaaningful aathod of coaaunication; a liait on axpandlturas was 

a liait on spaach. Convarsaly, in Bucklay. whan tha Court 

tumad to tha aaking and racaiving of contributions — aora 

cloaaly analogoua to tha honoraria at issua hara — it 

*       flBMBOEt Children of Badford. Inc. v. Patroaalia. 143 
Misc. 2d 999, 541 N.X.S.3d 894 (Sup. Ct. 1989), aff'd. SS6 
N.y.S.2d 483 (App. Olv. 1990) (indirect burden) and Siaon t 
Schuster. Inc. v. w—h«y- nf New York Staf Crl»a Vlcrt-<i»« Bd.. 
734 F. Supp. 170 (S.D.N.y. 1989) (indirect burden) with siaon k 
sehuatar Inc. v. Fiachatti. 916 F.2d 777 (2d Cir. 1990) (direct 
burden). The District Court opinion waa vacated by the Second 
Circuit. Siaon ( Sehuatar ia currently seeking ao banc review 
of the panel opinion.  Even though the court of appaala reached 
the questionable conclusion that the Son-of-Saa law iapoaed a 
direct burden on apeech, it upheld the law'a conatitutlonality. 
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datarminad that tha mttmct  on apaach was only darivatlva and not 

•ubjttct to tha highaat scrutiny. Bucdclav. 424 0.8. at 21. 

Siailarly, in Hajuu:, paid canvaasars constitutad tha 

primary aaans of dissaainating political idaaa to tha public. 

Prohibiting payaant aCfactivaly blockad tha ability of rafaran- 

duji proponanta to spraad thair aassaga. Thus, tha Court distin- 

guishad batwean expandituraa that ara inatruaantal to apaach 

froa racaipts that act only a« an incantiva to apaach. In tha 

caaa at bar, direct apaach ia tha aathod for advancing idaaa; 

tha rulas challengad do not prohibit tha aaana of coaaunicatlon 

and thus do not iaplicata tha concams aniaating tha Supraaa 

Court in Buclclav and it* progany.Q' All that ia at isaua hara 

ia a ban on parsonal financial banafit, not a ban on apaach. 

D.  Ttia Honoraria Ban Providas a Reaady Fittad to 
tha Dlaanatona of tha ProhlM  

Plaintiffs finally contand that tha honoraria ban is 

at onca ovarbroad, undarindusiva and not narrowly tailorad.W 

Thasa arguaants fail bacausa tha scopa of tha raaaJy fits tha 

t" A siailar analysis sarvaa to distinguish tha 
charltabla solicitation cases cited by appellants, such as Riley 
V. National Fed'n of tha Blind. 487 U.S. 781 (1988) and XUlAOa 
gf ^ThffnB**"-? " f^ltizana for a Better Env't. 444 U.S. 620 
(1980).  In these casaa, requests for charitable solicitations 
were the vehicle for speech by the regulated charities, and tha 
challenged regulations bore only a tenuous relationship to tha 
assarted state interests.  See Rilev. 487 U.S. at 793 n.7; 
ScbAUBtiUra, 444 U.S. at 636-38. 

»'       Plaintiffs assart, without arguaent, that the Act 
violates the Due Process and Equal Protection guarantees of tha 
Fifth Aaendaent. These novel theories aerely recast tha First 
Aaendaant claias under a different label. 
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dlB*nslon« of th* problaa."' Congreaa, drawing on tb« 

teaching* of axparlanca, choaa to proacrlba tha conduct that had 

hlatorlcally craatad tha problaas It aought to raaady. 

Although tha honoraria ban la broad In Its reach. Its 

braadth doea not aeJca It unconatltutional. Tha Supraaa Court 

haa rapaatedly upheld far-reaching atatutory reatrletlona 

dealgnad to promote the Integrity and efficiency of the public 

aervlce. The controlling caae law la once again the Court'a 

declalona In the Hatch Act caaea.  In Mitchell, plalntiffa 

argued "'that the Impartiality of many of theae [govemaant 

aaployeea] la a Matter of conpleta indifference to the effective 

performance' of their dutiea." 330 U.S. at 101. Acknowledging 

that the political actlvitlea of government employeea may or may 

not affect the government intareat in any individual Inatance, 

the Court neverthelesa upheld the atatuta.  "For regulation of 

employeea It la not neceaaary that the act regulated be anything 

more than an act reaaonably deemed by Congreaa to Interfere with 

the efficiency of the public aervlce." Id> at lOl t  n.37. 

The analyaia In SSQ  followa a aimllar path. The Court 

cited Senator Hatch'a atatamant that hie Act'a broad prohibition 

waa neceaaary becauae he "'would draw the line If it could be 

dra%m; but I defy . . . (anyone] to draw that line'". CSC. 413 

U.S. at 566 n.l2 fquoting 86 Cong. Rac. 2626 (1940)). The Court 

B'       SiA Buelclav. 424 U.S. at 28 (contribution limit 
focuaea preciaely on the area "where the actuality and potential 
for corruption have been identified," while leaving paraona free 
to engage in other typea of political activity). 
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gav* Congr*** stibstantial latitude to fotwilat* broad 

prohibition* to protect tha intagrity of tha fadaral sarvlca. 

Tha saaa atandarda apply bara.  Congraaa llaitad its 

prohibition to tha diahonorad practice of honoraria and 

proaulgatad rules neutral aa to content, viewpoint, and 

Batting." Plaintiffa can aak no sore oC Congreas.  Sea Maw 

York State Club Aaa'n v. City of Haw York. 487 V.S.   1, 11 (1988) 

(requiring substantial ovarbraadth for facial challenges); 

Broadrick v. Oklahona. 413 U.S. 601, 615-16 (1973). 

Plaintiffs alao contend that the Act ia undarinclusive 

and arbitrary, because it doea not proacriba conduct claiaad to 

be functionally analogoua to appearances, speeches and 

articles.>>/ This clais again ignores the lessons of history. 

Congress, and tha covsiaaiona on whoae work it relied, 

determined after inveatigation that the historic ill lay with 

honoraria for articlea, appearancea, and epeechea.  It found no 

paat evil lurking in payaanta for other forms of conduct or 

speech. Congress cannot raaaonably be faulted for failing to 

regulate the econosic conseguancea of all expressive activity 

out of a reflexive desire for uniforaity.  Even if the Act 

V       Content diatinctiona are, of course, disfavored in 
First Aaendnent jurisprudence, asst.  Conaolidatad Ediaon Co. v. 
Public Sarv. Com'n.. 447 U.S. 530, 536-37 (1980); Erznotnik v. 
Citv of Jacksonville. 422 O.S. 205, 209 (1975); Police Dep't of 
Chicago v. Moalev. 408 U.S. 92, 99 (1972), and Congraas* atteapt 
to avoid thas ia grounds for praiae rather than reprobation. 

^ Plaintiffa' attacks on tha Office of Covemsent 
Ethics* prsliainary rulaa aa arbitrary and content-based are 
inappropriate in the context of a facial challenge and sarely 
illustrate the preaatura aapecta of their case. 
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Involvas partial Baasuras towards tha final raflneaant of tha 

athlca laws. Congress' "caraful lagislativa adjustnent ... in 

a 'cautious advance, step by step,' NLRB v. Jones t  Lauahlin 

Steel Corp. • 301 U.S. 1, 46 (1937), . . . warrants consideraisla 

deference . . .• HBKCf 499 O-S. at 209. 

Finally, plaintiffs argue that the extension of the 

honoraria ban to siddla and lower level esployees renders the 

Act constitutionally infira. As discussed above, the coverage 

of the ban on honoraria is warranted by concerns ~ reflected in 

the long history of conflict-of-interest legislation — about 

the power and discretionary judgments of govemsent esployees at 

all levels. Many thousands of employees below the rank of GS-16 

sake complex and often highly discretionary decisions that 

substantially affect the public interest and create a clear 

potential for abuse. SMM  BllPCA at 16-17. 

The list of discretionary functions is virtually 

endless, but it is not even necessary to look beyond the con- 

fines of this case for examples. Plaintiffs Grant and Fishell, 

and affiant Shelton, are tax examiners or tax examining assis- 

tants employed by the Internal Revenue Service (A. 93, A. 100, 

A. 129). One plaintiff manages a discretionary grant program 

(A. 128); another handles applications for program certification 

(A. 90); two plaintiffs prepare and select materials for broad- 

cast around the world by the Voice of America (A. 86, A. 131). 

Congress could reasonably conclude that such federal employees 

wisld significant discretionary authority, a discretion that 
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diff«rs only in Amqrmm tram  that wl«ld*d toy aor* SMilor wmmbru 

of th« public ••rvic*. PlaintiCfa of£«r no raason why thia 

policy judgaant ia unaound, «uch laaa unconatitutional. 

At bottom, plaintiff a* eontantiona raat on policy 

diaagreaaanta with Congraaa. Appallanta virtually concada that 

Congraaa aay liait honoraria for Maabara of Congraaa, aaabara of 

tha judiciary, and aanlor axaeutiva branch officiala. Tli«y 

invada tha policy arana by attaching diatinctiona of eonatlta- 

tional diaanaion to tha narrow gap batwaan GS-16a and 6S-lSa and 

contanding that Congraaa aay lagialata ovar ona group but not 

tha othar. Congraaa could, and indaad did,V dabata tha wiadoa 

of drawing linaa aaong aaployaaa, but dacidad that tha rulaa 

govaming uppar achalon officiala ahould apply aqually to alddla 

and lowar laval aaployaaa.  Such judgaanta ara for Congraaa, not 

tha courta, to aaka.iv "Nor will wa aacond-guaaa a lagialativa 

dataraination aa to tha naad for prophylactic aaaauraa whara 

corruption ia tha avil faarad." lIBlfC> 459 U.S. at 310; aaa 

ydaral Blactlen Co—'n v. National Conaarv. Political Action 

,., 470 O.S. 480, 500 (19BS); BU&kllX> 434 U.S. at 137. 

IV After tha paaaaga of tha Act, Senatora Glann and Roth 
introduced an aaandaant to raviaa tha affecta of Title VI on 
aaployeea below GS-16.  See 136 Cong. Rac. S172S7 (daily ad. 
Oct. 26, 1990). Tha aaendaent paaaed the Senate by voice vote 
but the Houae failed to act on it. The propoaal provaa, 
contrary to plaintiffa' blanket aaaartiona, that tha iaauea 
raiaed in thia lawauit have been duly conaidered by Congraaa. 

V Aa tha Supreae court acknowledged in CSC. "Perhaps 
Congraaa at aoaa tiae will coae to a different view of the 
realitiea of political life and Govamaent aarvice; but that is 
its current view of the aattar, and we ara not now in any 
poaition to diaputa it." £&£, 413 U.S. at 567. 
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IX.  THE DISTRICT COURT CORRECTLY DECIDED THAT 
PXAIirriFFS HAVE FAILED TO SHOW IRREPARABLE INJintY 

In addition to thalr alight probability of auccaas on 

tha aarita, appallanta ara not antitlad to praliMinary 

Injunctiva raliaf bacauaa — aa tha Diatrict Court corractly 

found — thay hava failad to dasonatrata irraparabla injury. 

Tha Diatrict Court'a dataraination in thla raapact auat ba 

uphald abaant an abuaa of diacration or claar arror. Saa Wa^nar 

V. Tavlor. 836 F.2d 566, 576 (D.C. Cir. 1987). 

Appallanta auggaat throughout thair papara that thay 

would ba irraparably daaagad by tha loaa of opportunitiaa to 

aam aonay if a praliainary injunction or a taaporary 

raatraining ordar doaa not laaua. Tha taaporary loaa of incoaa 

alona, howavar, doaa not conatltuta irraparabla injury within 

tha aaaning of tha praliainary injtinction atandard. s«»p«nn y. 

HUQUX/ 415 O.S. 61, 90 (1974). Sinca appallanta aithar can 

arranga for deferral of payaant until tha raaolution of thia 

procaading or, failing that, aaak recovary undar tha rula of 

"•""•»• •'-   P"wT1  566 r.2d 167, 194 (D.C. Cir. 1977), fi|c£. 

daniad. 438 U.S. 916 (1978), they ara not irraparably prejudiced 

by iapleaantation of the honorariua prohibition pending judicial 

raaolution of tha conatitutionality of the Act. 

Indeed, aany of tha claiaa about the effecta of the 

Act on individual plaintiffa raat on untaated and praaature 

aaauaptiona about tha operation of the atatute. To tha extent 

that the atatutory prohibitiona do not apply to theae individ- 
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uala, tb«y will not mattmv any Injury. Savaral plaintiffs and 

affiants, including Crana, Fayar, Grant, Rublar, Nark, Putnam 

and Shalton, daclara that thsy could not afford to contlnus 

writing artielaa bacausa of tha substantial traval costs 

aasociatad with resaarch.)" Howavar, ths statuts axpraasly 

parmits raimbursaMant for actual and naeassary traval axpansas. 

Plaintiff Bublar also assarts that ha would not writs 

traval artidas without covpansation baeausa his "profassional 

standards" prohibit his froa undaraining tha livallhoods of his 

collaaguas, who naad to ba paid for thair work. His concom 

appaars to b* sisplacad. Undar tha statuta, Rublar say coaply 

with ths statuta whila still causing ths a^^loyar to pay for his 

articlas; ha may dlract that tha payaants ba aada to charity, so 

long as ha doas not claim any tax banafits fros this action.''' 

Affiant Shalton works as a stringar for tha Assooiatad 

Praas and writas a hospital newslattar. Sinca tha Offica of 

Govamaant Ethics (OGE) intarprats "honoraria" to axcluda 

payaant "by an a^loyar for aarvicas on a continuing basis that 

involva . . . writing," ha aay ba abla to contlnus hla pursuits 

without violating tha prohibition.'*' Siailarly, Thosas 

Fiahall, an ordainad ainistar, rsgularly parforas waddings and 

W       A. as, A. 91, A. 102, A. 105, A. 116, A. 124, A. 126. 

V        Pub. L. NO. 101-194, S 601(a), 103 Stat. 1760 
(S 501 (e) of Ethics in Govamaant Act). 

I"       fiia Offica of Gov't. Ethics, Naaorandua on Honorariua 
Prohibition and Liaitations on Outaida Eamad Incoaa and 
Bsployaant at 4 (1990) (A. 60). 
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fun«rala and dallvars aantona at local churchaa, and Judltta 

Hanna angagaa intar AUA In privata consulting activitlaa. 

Thaaa sarvicaa say — or aay not — prova to b* pamiaaibla 

profasslonal sarvicaa rathar than "apaachas" or "appaarancaa" 

within tha honorariua ban. OGI Naao at 4 (A. 60). Tha oat 

poasaasas adainiatrativa aachanisas for tha raaolution of thaaa 

quastions, but plaintiffs hava choaan instaad to bring an action 

in tha first Instanca in fadaral court. Tha lingaring factual 

queatlona undaraina plaintiffs' claias that thay will faca 

"irraparabla Injury" absant praliainary injunctiva raliaf. 

Plaintlffa also argua that any daprivation of First 

Aaandaant rights constitutaa irraparabla hara. Thia attaapt to 

attach taliaaanic significanca to tha fora of tha claia auat 

fail, ainca it would raquira tha grant of praliainary raliaf 

whanavar a aovant aakas a colorabla conatitutional claia. Saa 

city Council of Loa Anaalaa v. Taxnavara for Vineant. 466 U.S. 

789, 803 (1984). Rathar, tha casa law raflacts tha propoaitlon 

that, in balancing tha applicabla factora, tha court ahould taka 

account of tha natura and gravity of tha constitutional claia. 

am  Johnson v. Baroland. 586 F.2d 993 (4th Cir. 1978); Jovnar v. 

Ijncaatar. 553 F. Supp. 809, 819 (N.D.N.C. 1982). 

Appallants* ralianca on tha plurality opinion in Blrod 

V. Buma. 427 U.S. 347, 373-74 (1976) is squally aisplacad. In 

contraat to tha iaaadiata thraat of discharga in Klrod. tha 

iapllcations of tha honoraria ban ovar a abort tiaa pariod ara 

liaitad. Appallants aay continua to angaga in spaach during tha 
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pendancy of this action, and, thus, tha concams about tha 

tlBellnasa of speach cantral to tha Elrod plurality opinion ara 

inapplicabla hara. Indaad, Intarla raliaf would not aliainata 

tha "chilling affact" assartad by appallants, bacauaa avan if 

such raliaf wara grantad, appallants would raaain uncartain 

whathar tha honoraria ban will ba uphald on tha aarits. Saa 

Savaaa v. Goralci. BSO P.2d 64, 67-68 (2d Cir. 1988). 

III.   THE BALANCE OF HARDSHIPS AND THE PUBLIC INTEREST IN 
GOVERNMENT INTEGRITY MILITATE AGAINST PRELIMINARY RELIEF 

Tha raaaining two factors — tha balanca of hardships 

and tha public intarast — also waigh haavily against 

praliainary raliaf. An injunction would substantially intarfara 

with tha isplaaantation of govarnaant athics rulas instruaantal 

to rastoration of public faith in ispartial and honast 

govamaant.  If this Court wara to anjoin tha honoraria ban, 

thara would ba no statutory calling on tha siza of honoraria 

that an aaployaa could accapt.'V Any axacutiva, lagislativa or 

judicial official or aaployaa prasantly covarad by tha Act would 

ba fraa to accept an honorariua of any siia for em appaaranca, 

spaach or artida. 

Appallants assart, incorractly, as proof that no hara 

would ba causad by injunctiva raliaf, tha fact that Congrass 

C       Tha 1989 lagislation subatitutad tha total ban on 
honoraria for tha praviously axisting $2,000 calling on tha 
aaount of any givan honorarlua. Tha $2,000 calling is no longar 
in affact (axcapt for Sanators and Sanata staffers).  Saa Pub. 
L. Mo. 101-94, S 601(a), 103 Stat. 1762 (S 505(b)(2) of BthiCS 
in Covamaant Act) (conforaing aaandaents). 
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postpon«d th« •££«ctlv* data of th« honoraria ban until January 

X, 1991.  But th« fact that Congraas allowad a transition period 

bafora tha affactiva data of tha Act suggaats only that it 

struck a fina balanca to allaviata aoma of tha aconoaic conaa- 

quancaa for govanmant aaployaaa.  Indaad, tha axlatanca of tha 

transition pariod illustrataa a convaraa proposition; tha fact 

that appellants chosa to ait on this lawsuit for ovar a yaar 

suggests that tha impact of Title VI on conatitutional rights is 

not nearly so pervasive as they contend.  ££. Dalnatoff. Gerow. 

Morris. Lanahans. Inc. v. Children's HQBD. Nat'l Medical 

Saniax.,,  12 u.s.p.Q.2d iias (D.D.C. I989). 

In ascertaining the public interest, the federal 

courts give subatantial deference to the policies of Congress. 

SSl Cincinnati Elacs. Corn, v. Klanpe. 509 P.2d 1080 (6th Cir. 

1975) (avoiding disruption of the government procurement 

process). Appellants' repeated reliance on the remarks of 

appellee Potts is simply irrelevant,  courts defer to the 

determinations of Congress and the President, not to the alleged 

opinion of one executive branch official. Congress' and the 

President's joint judgments about the importance of the 

honoraria prohibition for restoring integrity and faith in 

govamment mustcbe given preclusive weight in balancing the 

public interest in the etatuta.  See 7 J. Moore, J. Lucas, X. 

Sinclair, Moore'a Federal Practice. %  «5.04(1) (1990 ed.). 
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CONCLUSION 

For the reaaona stated above, the Court should deny 

plaintiffs-appellants' eaergency notion for preliainary 

injunctive relief. Appellants have shovm no basis for judicial 

interference in the implementation of the important government 

ethics provisions here at issue.'i' 

Respectfully submitted. 

Lloyd N. Cutler 
Roger M. Hltten 
Carol F. Lee 
Kenneth P. Stem 

HILMZR, CUTLER t PICXKRIN6 
2445 M Street, N.W. 
Washington, O.C.  20037 
(202) 663-6000 

Counsel for Amicus Curias 
Common Cause 

January IS, 1991 

V       If, however, this Court were to decide to grant 
injunctive relief, any such order should be limited to the 
enforcement of the Act with respect to middle and lower level 
executive branch employees. 
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APPENDIX 3.—LETTER TO HON. BARNEY FRANK, FROM JANET GARRY, 
CHAIRMAN, FEDERAL EMPLOYEES Ckx)RDiNATiNG COMMITTEE, 
DATED FEBRUARY 19, 1991 

Federal Employees Coordinating Committee 

Fsburary 19, 1991 

The Hon. Barntty FranX 
Chairman 
SubcoBBlttea on Adulnlstrativa Law 

and Govemmantal Ralatlons 
Conmittee on tha Judiciary 
U.S. Housa of Reprasentatlves 
Haahlngton, D.C. 20515 

Re:  H.R. 325, Easing 
tha Honoraria Ban 

Daar Chaiman Frank: 

The Federal Employees Coordinating Committee (FECC) 
la a coalition of associations representing the 
interests of a broad cross section of federal 
executive, management and professional employees.  He 
very much appreciate your leadership in introducing 
legislation to modify tha honoraria ban to which 
federal employees are all subject as a reault of the 
Ethics Reform Act of 1989. 

Two of our member groups, the National Council of 
Social Security Management Associations and the Senior 
Executives Association, submitted statements regarding 
your legislation for inclusion in tha record of 
hearings you held earlier this month.  This letter is 
written in support of those statements, which included 
examples of career federal employees who have complied 
with existing standards of conduct and obtained agency 
approval for their activities in the past but now find 
themselves in violation of the law if they continue to 
accept payment for making speeches and writing articles 
on their own time. 

Each of the FECC associations has heard from members 
who are experiencing the Inequitable Impact of the 
absolute ban on honoraria which went Into effect 
January 1.  Although their outside activities neither 
conflict with nor impinge on their federal work 
responsibilities, they suddenly find themselves barred 
from accepting payment for those activities.  The FECC 
urges swift action by Congress to correct this 
inequity. 

81S Connectlcuc Avenue, Suite 800, Washiniton, O.C. 20006 
(202) 46>8A00 



199 

The Hon. Barney Frank       -Z^ Feb. 19, 1991 

Several of the FECC associations expressed concern about 
whether your legislation would restore to federal agencies the 
sane discretion they were permitted prior to January 1, 1991, to 
approve the writing and speaking activities of their enployees. 
He would not favor more stringent regulation as a result of a new 
statutory requirement that honoraria could only be accepted for 
activities "unrelated" to an employee's position or status. 
Prior to January 1, for example, some agencies encouraged their 
professional employees to write articles related to research 
conducted at the agency, in order to further the government's 
Interest in having research findings widely publicized.  While 
agencies generally require submission of such articles for agency 
review prior to publication, they often do not prohibit 
acceptance of honoraria from the publishers.  The FECC strongly 
recommends that agencies be permitted to continue such practices. 

He have examined testimony presented to Congress by the 
Office of Government Ethics which indicates that CX:E does not 
forsee a more rigid "relatedness" test than was applied in the 
past.  OGE points out that Executive Orders 11222 (1965) and 
12674 (1989)  "prohibit an employee from engaging in outside 
activities that are not compatible with the full and proper 
discharge of the duties and responsibilities of their government 
employment." He recommend that this reasonable prohibition and 
the attendant, longstanding test for approval of acceptance of 
honoraria remain the overarching directives to federal agencies 
after enactment of H.R. 325 or other legislation modifying the 
honoraria ban. 

Thank you for consideration of our views.  He request that 
this letter,if it is received in time, be included in the record 
of the February 7, 1991, hearing on the issue of easing the 
honoraria ban for federal enployees. 

Very truly yours, 

^|>met Garry 
Chairman 
Federal Employees Coordinating 

Committee 

r- 



APPENDIX 4.—LETTER TO HON. BARNEY FRANK, FROM MICHAEL B. 
STYLES, NATIONAL PRESIDENT, FEDERAL MANAGERS ASSOCIATION, 
DATED FEBRUARY 22, 1991 

FMA 
Federal Managers Association 

February 22,1991 

The Honorable Barney Frank, Chairman 
Subcommittee on Administrative Law 

and Governmental Relations 
United States House of Representative! 
B-3S1A Rayburn House Oftice Building 
Washington, DC 20515 

Re: Honoraria Ban on Federal Employees 

Dear Mr. Chairman: 

The Federal Managers Association submits the following comments for 
the record on the Federalemployee honoraria ban imposed by the Ethics 
Reform Act of 1968. 

Let me extend our thanks for your Committee's prompt attention in 
holding the recent hearing on this issue. In addition, we appreciate your 
personal interest in the matter through your sponsorship of HR 325, 
legislation that would allow employees of the Federal civil service to receive 
honoraria for appearances, speeches and articles, so long as their receipt does 
not compromise the performance of their official duties. 

As you know, the Ethics Reform Act enacted an absolute ban against 
receipt of honoraria for 'speeches, articles or appearances" by all officers and 
employees of the Federal Government, except Senators and their staffs. As a 
result, effective January 1,1991, Federal employees ma^ not receive payment 
for speeches they deliver or articles they write on their own time on subjects 
that are independent of their official duties or status. Before passage of the 
Ethics Reform Act, these employees could have received honoraria for such 
activities without violating any laws or regulations. 

We support the repeal of the honoraria ban with respect to career 
members of tne Federal civil service, so long as their receipt of honoraria 
does not compromise the performance of their official duties;. Our position is 
warranted for the following four reasons. 

^ 1000 Itlh Slmt NW SuUe 701 WuAintRn DC 20036 (202) 77»-IS00 
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Chairman Barney Frank 
February 22,1991 
Page Two 

First, the ban is unnecessary. There is no evidence of any abuse or 
misuse involved in the receipt of honoraria by Federal employees in matters 
independent of their official duties. Congress could not have intended to ban 
honoraria for all Federal employees across government While FMA believes 
that the ban should continue to apply to non-career members of the Senior 
Executive Service, it should not apply to any other Federal employee who 
receives honoraria for an appearance, article or speech, so long as payment of 
the honorarium would not compromise the performance or nonperformance 
of the Federal employee's official duties. 

Moreover, sufficient restrictions pre-existed the ban. Many Federal 
departments and agencies already have mechanisms requiring employees to 
seek prior approval to receive honoraria if they may conflict with their 
official duties, or appear to cause such a conflict 

Third, honoraria restrictions should guard only against conflicts of 
interest They should go no further. The new ban unnecessarily deprives 
Federal employees from the opportunity to earn supplemental income from 
speaking and writing on their own time on subjects that have nothing to do 
with their official duties or status. We believe this is excessive and unfair. 

Finally, the ban undermines Federal employee morale. The ban is 
confusing and demoralizing to Federal employees. Moreover, it will deter 
some qualified and competent individuals from accepting Government jobs. 

Thank you for the opportunity to offer these comments on the 
honoraria issue. We look forward to working closely with you and your 
Committee as it continues to respond to this matter. 

Sincerely, 

Michael R Styles 
National President 
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APPENDIX 5.—LETTER TO HON. BARNEY FRANK, FROM HELEN M. 
POLLOCK, PH.D., AND KENNETH I. BERNS, M.D., PH.D., OF THE 
AMERICAN SOCIETY FOR MICROBIOLOGY, DATED FEBRUARY 26, 1991 

rUBUC AND SCIENTinC AFT AIM BOAUt 

AMERICAN SOCIETY FOR MICBOBIOLOGT 
IJU MAMianium AVINUI. N.W. 
WlKNOTOH. DC. tOOOS 
TB., (20J) 717-3600 
Fix. (202) 737.0231 

F^miaiy 26,1991 

The Honorable Barney Frank 
Chairman, Subcommittee on AdniinistTative 

Law and Governmental Relatioas 
House Judiciaiy Committee 
B 3S1A Rayburn House Office Building 
Washington, D.C  20515 

Dear Representative Frank: 

The American Society for Microbiology (ASM) would like to express its 
appreciation on behalf of its membeis for the swift introduction and action taken in 
regard to legislation which would revise the prohibition on acceptance of honoraria by 
federal employees. The ASM is the largest single biological life sciences society in the 
world with over 38,000 members, many of whom are funded or employed by the federal 
government 

Under PL 101-194, federally employed microbiologists and VA physidans, who 
are also tmiversity faculty members, cannot accept compensation for activities, including 
serving as a visiting professor, giving lectures and publishing some articles or books, 
despite the fact that these activities are essential to the academic world and to 
professional advancement The honoraria ban denies govenunent-employed 
microbiologists and VA-university physicians the same participation in academic pursuits 
that is available to their university colleagues.  We recommend that Title V of PL 101- 
194 be amended to allow physicians to have CTOSS appointments in the Veterans 
Administration and their affiliated universities and to give lectures in the area of their 
expertise, as well as enable a miaobiologist employed by the federal govenunent to give 
seminars and publish articles for compensation on microbiological subjects. For 
example, a miaobiologist who does research on vaccine development for various 
diseases should be permitted compensation for giving talks and writing chapters about 
information which is in the public domain.  Latiguage in HR 325 should be nxxiiiied to 
ensure that there is no restriction on the free exchange of scientific infornution between 
govertmient and academic scientists. 

Once again, thank you for your efforts in this matter. We would be pleased to 
provide additional information and assist the Subcommittee in any way possible. 

Sincerely, 

Helen M. PoUock. Ph.D, Kenneth I. Beras, M.D., Ph.D, 
Chairman, Committee on Professional Chairman, Public and sidentiSc 
Affairs, PSAB, ASM Affairs Board, ASM 
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APPENDIX 6.—ARTICLE, NEW YORK TIMES, ENTITLED, "FEDERAL 
WORKERS FACE SPEECH CURBS," DECEMBER 4, 1990 

FEDERAL WORKERS 
FACE SPEECH CURBS 

Ethics Agency Bans Payment 
for Writing or Talks, Even 

if Subject Is Unrelated 

BylOBERTPEAK 
%Mtti • n* i«« Tv% nM» 

WASHINGTON. Dec. 3 - Ttx Ft* 
tni ethics agency told Govemmeni 
worfcert today that they could not ac- 
cept payment for whtlna articles or 
fMng speeches, even If the subject Is 
completely unrelated to their woriL 

Under the new policy, for example, a 
Sui* Department official or Justice 
Department lawyer would be prohib- 
ited from uklng money for a lecture on 
orchids or for a magaxine article on 
coUicoOecUnc. 

Govemment employee unions say 
Ihottfands of Federal workers engage 
In such activities in their off-duty time 
and will be affected by the t>an. It is un- 
clear precisely how many Federal 
workers will be affected. 

"It's fairly common" for Covero- 
ment employees to be paid for articles 
and speeches unrelated to their worli, 
said Stephen D Potts, head of the Fed- 
eral Office of Covemment Elhica, 
which Issued the directive. 

Free Speech Violation Scefl 

Federal workers and First Amend- 
ment lawvers say the new restrlctlona, 
mandated by Cof^ress. violate Federal 
employees* hghts of free speech. The 
maximum penalty for a violation is 
S10,000 or the amount of paymem re- 
ceived for an article or speech, which- 
ever is greater. 

la his directive, Mr. Potu said, "Ex- 
ecutive branch employees have long 
been prohibited from receivtng any 
coopensatlon. Inchidlng honoraria, for 
neaklng and writing on subject matier 
Diat focuKs speclflcany on the employ- 
ing agency's tespoaslbUHles, policies 
and pngrams: when the emptoyae 
may be perceived as conveying agency 
policies, or when the activity interferes 
with his or her official duties." 

Surting Jan. 1. he said, "receipt of 
compensation wiD be prohibited for 
any appearance, speech or article, re- 
gardless of the subject matter or dr- 
cumsunces." Mr. Poits said the ban 
was being Imposed as a result of the 
Ethics Refbrm Act, signed by Presi- 
dent Bush on Nov. 3). IM. 

MMiaiy Officers Aflecied 

The ben applies to Federal Judges as 
weD as 10 employees of the executive 
trandv Inckifflng mlUury offlcers and 
dvlHan emnloyess of (he Defense De- 
partneni. Of the M7 Federal Jw^es 
who filed thaandal disclosure sute- 
menu ta IN7, II* reported receiving 
paynenu for speeches or arUcles. Last 
Auguat the Judldal Oonferenoe of the 
UnJiad Suics, the poUcy-maklni am 
ef the Fedoiil JuASary, adoptad rules 
proMbWng Judcas from accepting suck 

THE NEW YORK TIMES 

DECEMBER 4. mo 

Among those complaining about the 
prohlbltjcn Is Jan Adams Grant, an em- 
ployee of the Internal Reventie Service 
who receives 132,200 a year in Federal 
wattes and $},000 for freelance articles 
on camping and the environment 

The ban "steps alt over my rights," 
Mrs. Grant Sara In an IntervEew. "The 
Ut.S. approved my outside activities. 
The ban win Interfere with people's 
right to express opinioiu In magailnes 
and lectures." 

The National Treasury Employees 
Unkn filed a lawsuit challenging the 
ban Ust week, and the American CtvU 
Ubettles Union saM It might do to. loa 
John Vandersur, a lawyer at the 
Washington firm of Covington A Burl- 
ing who U a member of the civil liber- 
ties grtxjp. said he was preparing a 
lawsuit for the group. 

"On its face, the ban appears to pose 
severe problems under the First 
Amendment, requiring Govemmeni 
employees to give up the right to speak 
and write and get paid for It." he said. 

Some Exceptions Noted 

The new policy contains some excep- 
tions. A Federal employee may. for ex- 
ample, accept payment for writing 
bows of any kind. Mr Potts said It was 
likely thsl Federal employees would 
also be allowed to take money for writ- 
big "works of fiction, poetry, lyrics and 
Krlpis." 

In addition, a Federal employee 
may. In some situatkms, order tnat up 
U 12,000 In payment lor an article or 
speech be diverted to "a chariuble or- 
anlzaikxi." But the emptoyee cannot 

le a tax deduction for such contribu- 
tions, and neiUier Federal employees 
nor their relatWes may derive any 
financial benefit from the gift 

In the past the t^ovemment encour- 
aged its employees to lecture and 
write, so long as such activities did not 
biterfere widi their off icul responsibo- 
kles. A Federal regulation adopted In 
the loco's says thai Federal employees 
'are encouraged to engage In teaching, 
lecturing and vrltmc that is not prahiS- 
Hed by law" or reguiatioii. 

Execwtve Orders Chcd 

In April IMO and again two months 
ago, President Bush sig^ied extcuihn 
eraers that prohibit full-ilme Presklen- 
dal appointees holding pollilcal Jobs in 
Ihe exccuihre branch from recelvlnf 
"any earned Income for any outside 
cmptoymeni or actlvliy." 

Sciuior John Glem, an Ohio Demo- 
crat who Is chairman of the Committee 
on Governmental Affairs, and Senator 
WUUam V. Roth Jr. of DeUware. the 
ranking Republican on the committee, • 
tried unsuccessfully to relax the ban on: 
paymenu to dvU servanu lbr{ 

and articles unrelated to speeches 
Mr work. 

Mr. Potts sivported those efforts. He 
MM In an hilerview today that the law' 
as H now stands was "loo restrictive." 

John N. SiurdlvaM, president of the 
American Federation of Govcnuneni 
Employees, whick rnreseiiu 700,000 
Federal worliers, sal^ "In Hs rusk lo 
dean up Ha own house. Congress was 
ovctbTDid and Included aB Federal 
employees In the ban on Iwnorarln.'* 
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APPENDIX 7.—ABTICLE, WASHINGTON POST, ENTITLED, "ETHICS 
LAW'S DEEP REACH INTO BUREAUCRACY," JANUARY 3, 1991 

T« t<MB<TaB row Tiiubwj««]«iil.iwi AW 

Ethics Law's Deep Reach Into Bureaucracy 
Honoraria Ban Curtails Employees* Outside ff6rfr; Court Otailenge Cites First Amendment 

As of IMI TMsdo. the federal 
gautmaeat pnHbta Thaum n- 
AdL as Utcmal Re«tM* Service 
tax enwmet kt DoOaa. frem col- 
Iccttac ke* lot weetaotf wedduci 
Md fuaerah neb aa be has per 
fcnmd aaa Southern Baptiat inaa- 
talwliirlkeMll)«n. 

JH Hilii Cimt. m as tm- 
fi^N ta Ofte, Utah, b no longer 
iliBil to can a cent from free- 
liace artkka on caotpMf and dw 
dwrcb aeatinan on earlliqHahe pn- 
pM«dne«« the haa conducted tor 
several yean. 

A*ina<:fanl «nd TiafceS. who 
raccfvod tbes wpcmsor*'approval 
that the outMdr work did ool coo- 
•tilute a conAct with their Meral 
JDba, have becMoe the uBwituifl 
plntn m the latest Capitol Hill 
aMflkt-«^ialer«aI controversy. 

IMcr Ike Bthics Reform Ad of 
19M. MenI ciopiorNa are 
banned, staninc this rear, from sc- 

I of the I 
or write aboMi and how tt does or 
docs Ml reUlc to their fmcmraeol 
*oba. 

C«n(resiianal *idM Involved n 
drafting the kw and Merit employ- 
ee otKMs loMiring Capttol HJI on 
the nutter uid the mclution d til 
fealcril employed *^t unintended 
and that tevrril memben ol the 
House and Senite tn prrpariag 
tanguage to modtfy the act this aes- 

(romits 
At the 

PederatJoa of Coeenmsnl Cnptor 

eas UoWB and 10 usployeei rep- 
resented by the Ajuericu Crrfl Lib- 
ertas UOKM have filed ami against 
the fovemwent to overtuni the bos 
as • appbes to isderal employees. 
The Mit cfcsrtes that the act tn- 
tmcei on enployecs FirK Anend- 
mcBt rl^iii^ wbtch 'arc duedly 
bwdened by the prdubHsm on re- 
ceipt ol Inceme from speeches, sp- 
peaaancea. and articln.' 

In other words, prohailint fV 

Thebanon 
federal UJOrkers 
accepting outside 
income Jor 
speaking or 
writing, new this 
year, applies 
regardless of the 
topic involved 

hMioa whde they altsnpi to per • 
Msnenlly uveitt* it- On Sstwday. 
attoraeyi (or the pbntiOs asked the 
Supreme Court to Uocfc the bono- 

is AecowlL 
The S«iprent Co«t has asked 

the lobator feMtiTB cdKce to He a 
reply to the raqucsL KWa ssM • 
cowt cktt loU bin the court is 
Bhely to dbcnn the mqnesi is ila 
refnlar Friday codaeraice. 

Arfonwnts on the nerita o< tbt 
sat haw not been achcduM in U^ 
District Cowl here. 

The honorsrw ban tor all federal 
emptoyeet was • tui-miBuu addi- 
tion to the Kl, rnhxii pnnurdv 
deals aith limiitag oalt^ income 
received by House mwiiben. their 
ttafls and eiervtm branch poHtie*! 
appovrtees and rcurKU the type ct 
wore pemulted lor recently retvefl 
or rceigned high-levd federal cs- 

Ths drfaeu gomg BNO the new 
session is hkely lo center on «hed»- 
cr aO federal employees shodd be 

•lioMnadertheCS-lftli 
The pufatac mtercat lobby gro« 

Conmoe Cause ofapects to a chant* 
eafwpting al  federal   impioysss 

to be leatricHd froni perfonnsic 
outside actMliea thst coofiet wdfc 
their federal jobs. 

•We bebeve that lop o 

branch emptoyeea go* hefty pay 
raises as part c/ the pacfcafs. The 
ratses. srtuch ilao took effect Jan. 1. 
are aa h«b at 33 perceu for soraa 

(«t tc^tonaihiily. should be com- 
pletely out of the bustana of recei*- 
ii^   fees   (roni   pnvau   aMertnt 

horn outside groups that appear IS 
have no possible coanectwn wflk 
the rapbyec'i iob. he said. tiMMn 
to do otherwise, "you're fsssg In 
get MO a eaae4iy-csse ins^iii 
that, in on- view, d 
the kmd 

meal lor such articles and appear- 
ances wiD eftrctrvt4y make it unpos- 
siUe (or emplorm to continue to 
conduct these sdivTtica. 

Becaue moat employaet Elected 
cunoi sfferd to absorb the cosu 
assocmted with researching articles 
or debvering tpeecbc*, It ia rcaly 
not iust a ban on acceptinf money. 
fa« it makes it virtuaBy nrnpofsMe 
to write" or nuke public appear- 
ascea. said David Klein. sMtstant 
counsel (or the treasury employeet 
laiMn 'People ran sen roses, they 
jHBt caal wnte sboul then or tak 
about them. ThaTa sMowly sin- 
gling out speedL* 

Cwusmewt attorneys hsve ar- 
gocd that the set docs not «fr»«t 
on workers' Tirsi Amendment 
nghli because it does not deny em- 
ployeet the right to speak or write, 
only to get paid for it 

Two (edrral courts have refused 
the planuffa' request tor sn encr- 

Thc act was adopted after a srave 
of bigb-prolile cooAct-oNoterest 
scandals. inrhiAig one that led 
ibert-Houae Speaker Jin WrigM 
(D-Tex.) to resign. 

Under the ban. federal cmptoy- 
cos and othrii are sDowed to pef 
tofre other sorts oi outside work. 
including fnton writsig tod certsifl 
teachng posit lona. 

The ban aDows impiones to d»- 
nate what woidd have bctn their 
honoraria to dhtrity, aMnu^i they 
nuy not ciam a tai deduction for 

Grant and PUHI, the has b a k- 
Acnna bypronirt oi a conpesaio^ 
al ethics proUsm that does not ra- 

Tbere'a absolute^ no ethical 
conftct" with bemg a ptrt-one min- 
Itter and a tax nanuDer, sud fi- 
ahefl. a CS« who bcEssM a msM- 
tnr St age If. If a oflansnw to mt 

about othicn. Co^nns onads 10 nai 
get  pnid   for   speskint   hacn«e 

Mrf may sot doonu    *b°*M i^ ^^ ^""^ ^ o"'^ • 
nwrc thsn t2.000 to any one chnr 

There was an Mtempt at the end 
a( the laal sanrton to sHMnd the act 
to ladudi fsdeni employees below 
Grade 1ft on the General Schedale- 
Thr attenvi UM. in part because 

>udicury CoRtmiHec Chainnan Jack 
Brooks (D-Tes >. ot«ectcd to the 
CS-16 culoA, accoHmg M 

Abbough FHhel said be bebrvca 
be nu^t be able to rontmue s smsl 
smownl ot his (ormrr outside siork 
snthoul getting pad—he •el 
about to iwn dowi marryssg 
friends >wl because he isnl sUowcd 
to accept lhe« money—Aduns- 
Crant said she clearty would not 
i can't aflord to do it.* she said, 

tt really • my right to free spenrti 
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APPENDIX 8.—LETTER TO HON. BARNEY FRANK, FROM FRANK G. 
BURKE, PRESIDENT-ELECT, SOCIETY OF AMERICAN ARCHIVISTS, 
DATED MARCH 5, 1991 

The Society of American Archivists 
600 S. Federal. Suite S04. Chicago. Illinois 6060S (312) 922-0140 

March 5, 1991 

Honorable Barney Frank, Chairman 
House Subconmlttee on Administrative Law 

and Governmental Relations 
U.S. House of Representatives 
Washington. DC 20525-6218 

Dear Mr. Frank: 

Tou and your associates are to be congratulated for the efforts that you are 
making to revise the Ethics Reform Act of 1989 Insofar as it relates to 
honoraria paid to government employees for published articles and speeches. 
The almost 3,000 members of the Society of American Archivists applaud your 
action in this matter. I am happy to enclose a position paper drafted by the 
Society on this act. Please include this letter and the position paper as part 
of the hearings that were held on February 7. 

We of the Society of American Archivists concur Kith your stance that Federal 
employees should not be restrained by the ban on honoraria and we support the 
wording of H.R.325. In coordination with members of other organizations 
related to the mission and goals of the Society of American Archivists, we 
support the views of witnesses at the hearing that the law should be 
retroactively amended, to January 1, 1991, and that the "relatedness test" 
should be modified by revising section (2)(A)(i) by replacing the word 
"unrelated" with the words "not closely related." 

The members of the Society, many of whom are Federal archivists, wish to thank 
you for your work in revising the Ethics Reform Act, and urge passage of H.R. 
325. 

Sincerely, 

Frank G. Burke 
President-elect 
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ETHICS REFORM ACT OF 1992 
POSITION OF THE SOCIETY OF AMERICAN ARCHIVISTS 

The Society of American Archivists represents some 3,000 archivists, 
records managers, information specialists and other professionals concerned 
with the documents of government, organizations and institutions and the 
significant papers of individuals. There are archivists in every connunity, in 
all geographic areas, and over 300 archivists are employed by the federal 
government. 

It is this latter group that is specifically affected by the honoraria 
restrictions placed on all Executive Branch employees by Title VI of the Ethics 
Reform Act of 1989. The Society believes, along with many other professionals 
in and outside of the federal government, that the original intent of the act 
was aimed at members of congress and high government officials, and was to 
prohibit payment for appearances, speeches and articles that were job-related 
or stemmed from knowledge gained on the job. Unfortunately, the interpretation 
of the proposed amendments to the act is that it will broaden the restrictions, 
and will specifically exclude payment for appearances, speeches or articles 
even if they are not job-related, and the act will be broadened to include all 
government employees. 

Federal archivists frequently write, teach at the university level In 
adjunct appointments, contribute to professional organizations, such as the 
Society of American Archivists by conducting workshops, or speak before groups 
on topics unrelated to their duties on the job. Their education and outside 
interests continue beyond the federal employment. To deny such individuals the 
right of intellectual intercourse is, in effect, a blow to scholarship, 
professional exchange of ideas, and intellectual freedom. In short, the 
innocent are being punished for the sins of the few guilty parties in 
government 

The impact of the law could well backfire. By limiting the professional 
and even professionally associated social activities of archivists and of 
related professionals in government, their own skills are being undermined, and 
the interactions and communications necessary for them to keep abreast of 
contemporary thought in their own fields is stifled. This is then reflected in 
the workplace, where they are expected to apply those skills that they keep 
honed outside. In order to maintain an effective force of scholarly-minded, 
productive professionals, the government should be further encouraging their 
external activities, rather than prohibiting them. 

The Society of American Archivists can see no simple way of correcting the 
proposed Ethics Act amendments, since it has been drafted with almost total 
disregard of those professionals who teach, lecture or write in their outside 
activities, even when such teaching, lecturing or writing are not even 
peripherally related to the daily tasks or professional responsibilities that 
such persons perform for the government. Returning to the original intent of 
the Ethics Act - restrictions on congressional honoraria - seems the only 
reasonable solution to a badly conceived piece of legislation. 

o 

40-741 (ae) 
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